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In presenting the few following pages to the 
public, the Author conceives that no just offence 
can be taken for his having attempted to add 
one more stepping-stone to those already placed 
in the path of the inexperienced, but inquiring 
Sttident, for the' purpose of facilitating his ascent 
to the more extensive and abstruse researches in 
that department of the profession which forms 
the consideration of this little work. The want, 
which is so frequently lamented in the com- 
mencement of this part of the Law Student's 
labours, of some epitomized publication, wherein 
the leading doctrines and practice of Equity are 
so concentrated as to give at one view the whole 
scope of the subject, often induces him to sketch 
out for himself a plan of every work of authority 
to which he may have recourse during the pro- 
gress of his studies ; but as these books princi- 



pally relate to one single branch or other of 
Equity, without combining in them the entire 
system of equitable jurisprudence, they appear, 
notwithstanding their great and intrinsic merit, 
too voluminous and mighty for the memory of a 
mere tyro, who is seeking to condense by some 
analytical contrivance the principles and practice 
of the Court, before he enters at large upon the 
more profound and scientific study of his pro- 
fession. The reason of the inadequacy of such 
works to meet the immediate exigencies of the 
Student, is obvious, — that they are written for 
the direction and information of the skilful and 
apt practitioner, or learned advocate, rather 
than the uninstructed pupil ; and thus the latter, 
without possessing any clear notions of even the 
rudiments of the subject, is at once brought into 
contact with all the niceties and subtle reasonings 
of the practised mind, addressing itself, to minds 
equally matured. The object of these few pages 
is, therefore, to give the Student such a general 
survey or outline of the theory and practice of 
the courts of Equity, as to enable him so to 
acquaint himself with the subject, that he may 
not feel his energies damped when called upon 
to engage with the more abstruse and minute 
researches into their separate and distinct 
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branches. Nothing can be more disheartening 
to the uninitiated in any science than to be con- 
fined to the dry task of becoming acquainted 
with one particular and isolated portion of it, 
previous to his being furnished with its general 
principles, and the relative bearing which one 
part has to another. It is surely time enough to 
obtain a knowledge of the various cities or towns 
of any particular country, after one has become 
acquainted with the four quarters of the globe — 
that quarter in which the identical country is 
situated, and the position which the latter holds 
with respect to neighbouring nations. Every 
Student feels anxious to possess a general sketch 
of his study, before he sits down to grapple with 
its parts in detail — to have in fact so comprehen- 
sive a notion of the whole matter, as to be able 
to answer any fair and general question relating 
thereto, whenever necessity or occasion may 
require. It is for this purpose that the Author 
has presumed to address this little work to the 
rising members of the profession, in the antici- 
pation that it will not only assist them in their 
inquiries prior to being admitted into fellowship 
with the acknowledged members of the law, but 
will also prove a kind of vade mecuniy whilst 
engaged in the active duties of their calling. 
It must, however, be distinctly understood. 
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that these suggestions are by no means intended 
to supersede all further inquiry into the subject 
of which they profess to treat ; the main object 
of the Author being rather to facilitate and clear 
the way for more extensive examination, in 
other words to aflford the Student such a know- 
ledge of the equitable jurisdiction, as will induce 
him to follow out the points, many of which are 
but slightly hinted at, and thereby enable him 
by an easier course to arrive at a fair and 
creditable position among the numerous mem- 
bers of the legal profession. 

To the practised lawyer, or experienced 
solicitor, all works of an elementary character 
can offer but very few attractions. Should this 
little publication, therefore, by chance fall into 
the hands of some veteran of the profession, 
who has passed through many a hard-fought 
cause, and who for that very reason would be 
inclined to toss it aside, because it presumes to 
teach him that which he already knows, such an 
one is earnestly entreated to restrain his indig- 
nation, and moderate his anger, until he has 
carefully perused the title-page, and he will 
instantly perceive that it in reality does not 
address itself to him. He will see, moreover, 
nothing in the title-page which ought to rouse 
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his contempt ; for the Author has neither pre- 
sumed to call it by the portentous name of 
"a work/' or "a treatise,'* or "an inquiry/' 
(unless indeed qualified by some adjective of di- 
minution), whereby the reader may be misled 
under an appalling idea of seven or eight hun- 
dred pages, but simply what it is, L e., " an 
outline," which chiefly interests such of the 
junior members of the law, as are anxiously 
preparing themselves previous to their taking a 
part in the more onerous and responsible duties 
which they will ultimately be called upon to 
fulfil. 

Lincoln'i'Inn, 
July^ 1845. 
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INTRODUCTION. 



Before directing the student's attention to that which 
is to form the subject of this present little work^ it may 
be necessary to take a short survey of the principal 
officers of the High Court of Chancery^ and their 
respective duties; and for this purpose we must first 
observe^ as we shall hereafter more fully have occasion 
to explain^ that the court of Chancery consists of two 
jurisdictions^ — ^the one called the Ordinary, and the 
other the Extraordinary jurisdiction. In the former 
(which is also denominated the petty bag side), the 
proceedings are conducted according to the common 
and statute law. In the latter, they are regulated 
according to the rules and maxims of equity. Our 
inquiry will relate principally to the equity side of the 
court, or, in other words, its extraordinary jurisdiction. 
There were formerly but three judges belonging to 
the court of Chancery, each however sitting to admi- 
nister justice in his own proper court. The chief of 
these is the Lord Chancellor, next to him is the Master 
of the Rolls, and lastly the Vice-ChanceUor. Put, by 
reason of the great arrear of suits in these courts, it 
was found expedient to add two other judges in 
Chancery. This desirable object was effected towards 

b 
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the latter end of the year 1841, and accordingly two 
new Vice-Chancellors were appointed, and two separate 
courts erected, over which they severally preside.* 

The Lord Chancellor t is the highest judicial 
officer in the realm, and is styled the Lord High 
Chancellor of Great Britain. He is invested with the 
office by deUvery to him of the Great Seal by the 
sovereign, and by taking his oath. He is one of the 
Privy Council by his office, and prolocutor of the 
House of Lords by prescription. He takes precedence 
of all temporal peers, and is patron of the king^s 
livings under a certain value; from his having the 
custody of the Great Seal, he is frequently called in the 
older reports the Lord Keeper, % His office is deter- 



* These are Sir J. L. Knight Bruce, who is also Chief Judge in 
Bankruptcy, and Sir James Wigram. 

t Mr. Justice Blackstone, who usually waxes warm at the bare 
mention of the Pope and the Catholic Church, endeavoars to show 
that we are mdebted to the pride of the latter for our highest judicial 
functionary. He first derives the ofiice and name of Chancellor from 
the courts of the Roman Emperors, where it sigrnified a scribe or 
secretary, who became afterwards invested with certain Judicial powers 
and superintendency over the rest of the officers of the Prince, and 
then states, that from the Roman empire it passed to the Roman 
church, ever emulous of imperial state ; and hence, every bishop has 
to this day his chancellor, the principal judge of his consistory. And, 
when the modem kingdoms of Europe were established upon the ruins 
of the empire, almost every state preserved its chancellor, with dif- 
ferent jurisdictions and dignities. Being formerly usually an ecclesi- 
astic, and presiding over the Royal Chapel, he became keeper of the 
king's conscience (B. 8, 47). 

X He was, as stated in the text, frequently so called in former times, 
although it does not follow, as of course, that the Lord Chancellor and 
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minable at the monarch's pleasure, or the re-delivery 
of the Great Seal. 

Whenever a vacancy occurs in the Chancellorship, 
the duties of that office are discharged by commissioners 
appointed by the Crown, and the Seal is then said to 
be in commission. The custody of the Great Seal is 
intrusted to the chief of the persons thus constituted 
by the crown, who are styled the '^ Lords' Com- 
missioners of the Great Seal.'' 

The Master of the Rolls is appointed by the 
crown by patent, and may hold his office for life. He 
exercises a distinct jurisdiction in a separate court 
called the Rolls. He ranks next after the Lord Chief 
Justice of the Queen's Bench, and is thus the third 
judicial character in the state. His jurisdiction 
extends to the hearing and determining originally all 
matters cognizable in the Chancellor's court, except 
cases in lunacy and bankruptcy {a). The Master of 
the Rolls has the custody of the records of Chancery, 
and is chief clerk of the petty bag office. 



Lord Keeper should have been one and the same person, at any rate, 
during the history of the court, prior to the rights of Queen Elizabeth ; 
for it was declared, by a statute passed in the 5th year of her reign, 
chap. 18, that the authority of the Lord Keeper and the Lord Chan- 
cellor of England should be but one. It has been said, however, that 
there was a marked distinction between them, both before and after that 
statute; and that several instances have occurred, of there having 
been a Lord Chancellor, and a Lord Keeper of the Great Seal, exer- 
cising their respective offices at the same time. Vide Kennedy's Code 
of Practice in Chancery, p. 22. (»). 

(o) 3 Geo. 2, c. 30. 
b2 
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Formerly, every thing that was presented to the 
Master of the Bolls for his decision (excepting the 
hearing of causes) was brought before him by petition. 
But now, by a recent statute {b), he is empowered to hear 
and determine all such motions, pleas, or demurrers, 
arising in or filed in causes depending in the High 
Court of Chancery, as shall be duly set down for 
hearing before him. 

The decrees of the Master of the Bolls must be 
signed by the Chancellor, previous to their being 
enrolled. 

The Vice-Chancellor op England, as he is 
emphatically called, is appointed by the crown under 
letters patent. The office of Vice-Chancellor, which is 
comparatively of modem date, was created by the stat. 
53 Greo. 3, c. 24, and is held during good behaviour. 
The duties of the Vice-Chancellor are to hear and 
determine all causes, matters, and things depending in 
the court of Chancery, either as a court of law, or as a 
court of Equity, or as incident to any ministerial office 
of the said court, or which have been, or shall be sub- 
mitted to the jurisdiction of such court. * His office 
is ancillary to that of the Chancellor, for he is, by the 
provisions of the above statute, to sit for his lordship in 



(5) 3 & 4 Wm. 4, c. 94. 

* But the Vice-Chancellor has no jurisdiction In matters of bank- 
ruptcy ; for, by the 1 & 2 Wm. 4, c. 56, § 3, It is provided that all 
appeals from the Court of Review to the lord Chancellor shall be 
heard by him only, and not by any other judge of the High Court of 
Chancery. 



his absence^ or whenever he is by him called upon to do 
so, or in a separate court, whether the chancellor be 
sitting or not. He ranks next in precedence to the 
Master of the Bolls. 

Masters in Ordinary in Chancery consist of 
twelve in number, at the head of whom is the Master 
of the Bolls. The duty of every master is to execute 
the orders of the court of Chancery, upon references 
made to them by the court, acting either in exercise of 
its original jurisdiction, or under any act of parliament, 
or by the lord Chancellor, in lunacies or bankruptcies, 
and by reports in writing, to certify in what manner 
they have executed such orders. Each master executes 
the orders of reference made without the interference 
of any other master. 

The duties of the masters in Chancery are somewhat 
increased by the 3 & 4 Wm. 4, c. 94, § 18. 

The matters which are made the subject of reference 
to the master are so numerous, as to render it impos- 
sible to detail them with any degree of accuracy, as they 
»,., varied „ .he »>«ejwh.?h »e r^ e^* 
by the court j but the reader will find a general state- 
ment of those heads of reference in that part of the 
subject which treats of proceedings in the master's 
oflSce (c). 

Masters Extraordinary in Chancery. — The 
duties of these functionaries consist in taking affidavits 
and the acknowledgment of deeds in the country; and 



(c) p. 241. 
b3 



by the 88rd of the recent Orders in Chancery, 2l8t 
Dec. 1888, they are prohibited from doing any act 
relating to their oflSce within ten miles of Lincoln^s 
Inn Hall. 

The Accountant-General. — This officer was first 
appointed by the stat. 12 Geo. 1, c. 82, and stands in 
the situation of the Master and Usher of the court. 
This statute, among other things, directed that there 
should be one person ap{)ointed by the court of 
Chancery, to perform all such matters relating to the 
delivery of the suitor's money and effects into the bank, 
and taking them out of the bank, and the keeping the 
accounts with the bank, and all other matters relating 
thereto, as were done by the Master and Usher ; such 
officer to be called the Accountant-General of the 
court of Chancery, and to hold office during the 
pleasure of the court. 

The governor and company of the Bank of England 
have the general custody of the effects of the suitors of 
the court of Chancery, as the bankers of the court, 
subject to the orders of the court. These effects con* 
sist of cash, stock, exchequer bills, Indian bonds, shares 
in public companies, and specific articles deposited ; all 
these effects are placed in the bank in the name of the 
Accountant-General, but he does not receive any of the 
suitoi'^s money or effects into his own custody, but his 
duty is to keep an account with the bank according to 
the several causes. The dividends and interest of the 
several stocks, Indian bonds, and other securities, are 
received by the bank as they become due, under a 
power of attorney from the Accountant-General, and 
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placed to the credit of the causes and accounts to which 
they respectively belong. 

For each sum of money to be received by the bank 
the Accountant-Greneral signs a certificate^ mentioning 
the order, report, or Act of Parliament, under the 
authority of which the person named in the certificate 
is to pay the sum therein specified, and directing it to 
be placed to his account as Accountant-General, to the 
credit of the particular cause or account mentioned. 
When the party paying in the money, or his solicitor, 
brings into the Accountant-General's office a certificate 
from the bank of such payment having been made, the 
Accountant-General signs another certificate of such 
payment, and annexes it to the bank certificate, for the 
purpose of being entered in the report office. 

Examiners. — Their duties are to receive all inter- 
rogatories for the examination and cross-examination 
of witnesses in any cause in the court of Chancery; 
to examine and cross-examine such witnesses; to pre- 
pare the depositions of such witnesses in writing; to 
read over such depositions to the witnesses, previously 
to their signing the same; to certify in writing the 
diflferent documents deposed to by the witnesses on 
their examination; to sign notices for the attendance 
of witnesses to be served with subpoenas ; to grant cer- 
tificates that interrogatories are or are not filed, and 
that witnesses have or have not attended for examina- 
tion, and such other certificates as occasion may re- 
quire (rf). 

(rf) Rep. p. 42. 
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The Office of Six Clerks is now abolished; but, 
whilst they enjoyed an existence, their duties were to 
receive and file all bills, answers, replications, and other 
records in all causes on the Equity side of the court of 
Chancery, and to enter memoranda of them in books 
firom which they were to certify to the court, as occasion 
might require, the state of the proceeding in cases. 
They signed all copies of pleadings made by the sworn 
clerks, and waiting clerks, after seeing that the originals 
had been regularly filed: after every term they presented, 
to be set down, the causes ready for hearing in the 
ensuing term, either before the lord Chancellor or the 
Master of the Bolls. They examined and signed 
doquets of decrees and dismissions prepared for enrol- 
ment, and saw that the records and orders were duly 
filed and entered, which they certified, previously to 
the presentation of doquets to the lord Chancellor, the 
Master of the Bolls, or the Vice-Chancellor, for sig- 
nature. 

To the six clerks were intrusted all the records in 
their office, which remained in their studies for the 
space of six terms, for the sworn clerks and waiting 
clerks to resort to without fee (e). 

In pursuance of the 5 & 6 Vic. c. 143, abolishing 
the six clerks^ office, it was ordered — 

1. That all acknowledgments, affidavits, or affirma- 
tions, required for the purpose of inrolling any deed 
or other document in Chancery, may be sworn or 



(c') Rep. p. 45. 
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affirmed before the Clerk of InrolmetUs in Chancery, 
or before any Clerk of Records and WritSy as occasion 
may require, for the better despatch of business. 

2. That the Clbbk of Inrolments in Chancery 
shall take and receive all such fees and sums of money, 
as have, heretofore, been lawfully received by the 
Clerks of Inrolments and tteir Deputies, or by the six 
clerks, or any of them, as Comptrollers of the Hanaper, 
or as Riding Clerk; and shall pay all such fees and 
sums of money into the Bank of England, in the name 
of the Accountant-General, to be placed to the credit 
of the account, intituled "The Suitor^s Fee Fund 
Account." 

3. That the Clerks of Records and Writs shall 
perform all such duties as have heretofore been per- 
formed by the six clerks, sworn clerks, or writing 
clerks, as officers of the court, in relation to the several 
matters hereinafter mentioned; that is to say, the 
filing, copying, and amending, of all informations, bills, 
demurrers, pleas, answers, and other pleadings and 
records ; * the entering of appearances, rules, consents, 
notes, and memoranda of service; the certifying of 
appearances and proceedings ; the custody of extracts, 
deposited for inspection and copying; the attendance 
with records and extracts on the judges of the court, 



* The fees formerly paid by a defendant to the six clerks, upon 

taking an office copy of a bill in Chancery, are still payable to the 

' Clerks of Records and Writs ; and they may refuse to file an answer 

to a bill, an office copy of which has not been taken by the defendant. 

Aked V. Aked, 7 Jurist, 75. 
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on the Masters-in-Ordinary^ and at assizes^ or else- 
where j the enrohnent of decrees and orders ; and all 
other duties heretofore performed by the six clerks, 
sworn clerks, or waiting clerks, as officers of the court 
in relation to suits and matters in Eqiiity, and not as 
attorneys, solicitors, or agents of the parties in suits or 
matters in Equity. 

Besides these various officers of the court, whose 
duties are more important, there are others of an 
inferior and subordinate character, which are not 
necessary to be enumerated here. 

New Orders. — It may not be improper to mention 
in this place that, in the month of April, 1828, a new 
set of Orders, consisting of eighty-one in number, 
were issued, under the sanction and direction of the 
lord Chancellor, the Master of the Rolls, and the Vice- 
Chancellor, for the better regulating the conduct of 
suits. 

In November, 1881, it was directed that these Orders 
should be amended, as to Numbers 6, 18, 16, 17, 18, 
19, 24, 76, and 82, in manner as therein directed. 

But, as it was found expedient that certain further 
Orders for regulating the practice of the court of 
Chancery should be added to those which were pub- 
lished in November then last, and that thereupon certain 
alterations should be made in the said Orders, and that 
it was also expedient that the whole of the said New 
Orders should be embodied together, under the act of 
3 & 4 Wm. 4, c. 94, intitutled " an act for the regu- 
lation of the proceedings and practice of certain offices 
of the High Court of Chancery,^^ it was declared and 
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directed by the Lord High Chancellor^ with the con- 
currence of the Master of the Rolls and Vice-Chan- 
cellor^ that from and after the 10th of January^ 1834, 
the Orders therein mentioned, from Nos. 1 to 86, both 
inclusive, should be considered as substituted for those 
of 26th November then last : all these, with the more 
recent ones, which bear datte the 26th of August, 1841, 
and 11th of April, 1842, together with the "last New 
Orders of 8th May, 1845,^' will be referred to according 
to their respective dates. * 



* The first flye of the Orders of 26th Augusti 1841, not being much 
relished by the profession, never came into operation. They were, 
therefore, by an Order of 19th Noyember following, suspended until 
Easter Term, 1842. The 4th Order of 11th April, 1842, proyided 
that they should not take effect until further order; and they are 
now, by the Orders of 26th October, 1842, rendered wholly useless. 



PROCEEDINGS IN EQUITY, 



&c. 



PART I. 



General Observations on Equity, 
CHAPTER I. 

In a rude and half-civilized Bge, when as yet commercial 
Buccesses had not brought amongst ns their invariable 
attendants, luxury and refinement, the few leading principles 
which regulated our courts of justice were found sufficient 
for an ordinary transactions then claiming their cognizance ; 
but when trade commerce and other similar pursuits had 
introduced a system of life becoming every day more and 
more complicated and ramified, calling for a multitude of 
remedies proportioned to the increase of rights and injuries 
arising therefrom, these courts of justice were found in- 
adequate for the purpose, and it was soon discovered that 
there existed rights to which they offered no protection, 
and injuries which they could not redress (a). Thus it 
has been found in the history of most countries, that, 

although the object of legislators in framing their laws has 

* 

been as much to establish a system which could provide as 
well for the growing, as the then existent wants of a com- 

(a) Coop. p. 27. 

B 



munity, yet no positive enactments, however deliberately and 
mutaally considered, were able to provide for the exigencies 
daily arising amongst an increasingly populous and enter- 
prizing people. Thus it is that systems in accordance with 
the principles of natural and universal justice have sprung up 
8uppl3dng the deficiencies, guiding and assisting the adminis- 
tration of positive law, and offering redress where from its 
nature it could give none; and this deciding upon principles of 
natural justice, is defined to be judging according to equity (b). 
Such a tribunal as a court of Equity being so admirably 
adapted for the purpose of granting complete justice, exists 
under some modifications in almost every civilized country. 
In Rome it was eminently conspicuous in the office of praetor, 
who was called upon to decide according to the written or 
positive law, and give judgment according to equity and 
conscience where a rigid adherence to the strict letter of the 
law would work a hardship or injustice. But the chief 
distinction between the praetor's tribunal and that now termed 
the extraordinary court of Equity, is this, at Rome there was 
no separation of the legal from the equitable jurisdiction, 
inasmuch as the same judge pronounced the law or equitable 
sentence from the same tribunal. The court of session in 
Scotland is a court of Equity as well as a court of law (e). 
In England the courts for the administration of law and 
equity are perfectly distinct, and in this instance it would 
seem we diflfer from every other country whatever (d). 

Equity is defined by St. Germaine to be ''a tt0tlt totomes 
t]|at ronsOrerett all tte ^tvtimkt tiscumntantn of fit Ireelre, t|e 
tof|ic6 also (0 tempetflr biti fi$ fitoettim of mttts; ants 0itr| m 
eituCtte imi0t aVom^ ^^ olbeerb^ in (vers loiD ot matt, antf in etmr 
ireneral rule Dereot to im^tt atds mitiqaU tte lain'' (e). But 

« " ' ' M il mm ■ I I I i. Ill I I II I II I 

(6) Mitf. PI. 4th ed. (c) My. & Cr. Vol. 2, 732. {d) BI. B. 3. p. 50. 
(e) Doc. and Stu. Dia. 1 CIi. 16. Ed. 1580. 



whatever may have been the notions oi former ages respecting 
the powers of an equitable jadge in deciding according to the 
dictates of his own conscience, as to what he conceived to be 
reasonable and jost, it is certain that the roles of equity, as 
observed in the administration of justice in the court of 
Chancery in more nK>dem times, are not left to the arbitrary 
opink^ia of its presiding judges, but are governed by a system 
<^ tried, fixed, and well-grounded principles. 

Equity, as administered in our courts of Chancery, is no 
more than such a measure of justice as would be afforded in 
our courts of common law, were it not from their imperfect 
manner of giving redress. The constitution and machinery 
of those courts having been formed in a rude unpolished era, 
however well adapted to meet the exigencies of that period, 
as we have observed, were by no means adequate to afford 
relief in all the varied and multiplied cases which a more 
refined and artificial age has introduced. " I can easily 
imderstand," said his Honor the Vice-Chancdlor in a late 
case (/), "that this court might have assumed a larger 
jurisdiction than the courts of common law, as it has often 
taken the lead, and suggested to the legislature what ought 
to be doae. As, for mstance, in cases of set-off, and of 
landlords taking advantage of breaches of covenants for 
payment of rent, this court did interfere long before there 
was any statutm'y interference." 

Our courts of common law, as they appear to have grown 
out of universal consent and immemorial usage, are based 
upon such principles of reason as would afford a remedy in 
ev^ry instance of injury or fraud ; but they lack those means 
which a court of equity possesses, and which is therefore 
resorted to for the purpose of carrying out the intention of 



(/) Jones V, Roberts, 8 Sim. 403. 



the common law rand thus we find that whenever relief may 
be had at law, the suitor is driven to seek it in an ordinary 
court of judicature, unless where it happens that the courts of 
law and equity have a concurrent jurisdiction; thus some 
writers have defined equity to be the supplement of a defective 
law, deciding according to the will or supposed intention of 
the lawgiver, which he was not able or not willing to express. 
Aristotle calls it a species of justice distinct from what is 
written, which may happen either contrary to the design and 
inclination of the lawgiver, or with his consent. In the 
former instance, where a number of particular facts may 
escape his knowledge, in the other,, when he perhaps may be 
conusant thereof, but on account of their variety he is not 
willing to enumerate them (g) : so in the civil law, " la 
omnibus quidem, maxime tamen in jure, sequitas spectanda 
est" (A) : in what that equity consisted, and the action by 
which it was sought to be obtained, it was left for the praetor 
to decide' where the law itself to which it had reference 
existed ; for in regard to the lex Aquilia it is said, " eas 
actiones quse legibus proditse sunt, si lex justa et necessaria 
sit, supplet praetor in eo quod legi deest" (i). 

The aid of our courts of Equity may also be obtained to 
enforce the judgment of a court of ordinary jurisdiction 
And thus, when a plaintiff at law has proceeded to execution 
upon an elegit or fieri facias, which several writs are defeated 
by a prior title, either obtained by fraud, or which does not 
extend to the whole interest of the debtor in the property 
upon which the judgment is intended to be executed, he may 
file a bill to obtain the execution of the elegit or fieri facias ; 
but in either of these cases it is incumbent upon the plaintifiT 
to prove that he has proceeded at law as far as he is able to 

{ff) Arirt. 1 Rhet. 14. (A) D. 60. 17. 90. (i) D. 19. 6. 11. 



perfec this title, otherwise a demurrer will be allowed. There- 
fore it is necessary for the plaintiff to show that he has sued 
out his writ, the execution of which is avoided, and notwith- 
standing the opinion of many that the plaintiff needs not 
procure a return of the writ (J), yet it was otherwise deter- 
mined by Lord Nottingham {k) who held that a return was 
necessary. In the case of Neate v. Duke of Marlborough (J), 
it was decided that a judgment creditor who desires to enforce 
his security against his debtor's equitable interest in freehold 
estates by a bill in equity, must previously sue out an elegit 
against such estate; and further, that if his bill does not 
allege that he has done so, the defendant may demur. But 
equity will not control the ordinary courts of jurisdiction, in 
direct opposition to a plain and well established rule of law, 
unless there be some particular circumstances attending the 
transaction which the suitor could not avail himself of at law» 
but which in conscience ought to be respected : for then, 
agreeably to its own principles, it proceeds upon the ground, 
that the rules of law are not applicable to, or framed to meet 
the exigencies of such a case. Thus it is fully settled, that a 
lessee is liable on his covenant to pay rent, although the 
premises may have been destroyed by fire, or any other 
accident (m) ; from such a covenant he has no escape, either 
at law or in equity : but if the lessor covenant to rebuild the 
premises demised in the event of their being burnt down, a 
court of law not being able in an action for rent to take 
notice of this covenant, it might be within the province of a 
court of Equity, to restrain the lessor from proceeding in his 
action, it being against conscience to insist on the benefit of a 

0) King V. Marissal, 3 Aik. 192. Mitf. PI. 126. 
(A) Cited arguo. Balch. v. Westall, 1 P. Wms. 445. 
(0 Cuddon V, Herbert, 7 Sim. 485. 3 My. and Cra. 
(m) Compton v. Allan, 6 T. R. 650. 



covenant which was induced hy another covenant, (t. e, the 
rehuilding in case of fire), which the lessor re&ses or neglects 
to perform (n). 

The general objects which our courts of Equity may be 
called upon to redress, are, —1st. When the principles oi 
the courts of ordinary jurisdiction acknowledge a right, but 
their inherent powers are too limited to afford a complete 
remedy. As where an instrument upon which a legal title is 
founded has been lost or burnt, and for this reason, a court of 
common law can take no cognizance thereof^ equity will, upcm 
an affidavit of such loss or destruction made by the party 
seeking relief, supply the defect, for " nuUus recedat a curia 
cancellarise sine remedio" is an injunction of very ancient 
date. Also where a person is injured by the non-fulfilment 
of an agreement, and cannot have sufficient justice in a court 
of ordinary jurisdiction, which only gives damages for a 
breach of the contract, equity will affi>rd its aid, and oompdL a 
specific performance. 2. Where the courts of common law, 
(which can only look at the instrument itself, and not the 
means wh^eby it has been obtained,) are likely to become 
the medium of injustice by allowing a party to sue on a bond 
or note, which has been acquired by fraud or undue inflnenoei 
In such a case, a court of Equity assumes a jurisdiction of 
restraining proceedings at law, until the circumstimces at- 
tending the transaction have been thoroughly sifted, and if 
upcm mvestigation it be proved that the instrument which 
formed the ground of action was improperly acquired, or in 
a manner against conscience, the court will order it to be 
delivered up to be canceDed, and will as far as possible, i^ce 
the parties in the same situation in which they stood before. 
3. Equity will assist in matters wherein the courts of ordinary 
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(n) Fonbl. 1. Eq. ZlS. 6th Ed. 



jurisdiction are silent, but the principles of aniversal justice 
require the interference of the judicial power as in the case of 
trusts, which, however a man is bound in foro conscientud 
to perform, were, nevertheless, unknown to the common 
law, and therefore the court of Chancery as the supreme 
court of conscience, very early took cognizance of them, by 
holding a party clothed with the character of trustee to a 
strict performance of his fiduciary obligation. 4. To remove 
impediments tending to ^strate the fair determination of a 
question in courts of common law ; and equity wiU for this 
purpose prevent the adverse party in an action of ejectment 
from setting up terms, &c., unless such party be a purchaser 
for a valuable consideration, and without notice of the dai- 
mant's title. 5. To protect property from being dissipated 
or wasted, pending the litigation of a question respecting it in 
any other court of judicature, and will thus enjoin a tenant in 
possession from committing waste upon an estate which forms 
the subject of dispute in a court of law. 6. To restrain the 
setting up claims of a doubtful nature, by one party, which 
may in its results lead to an incalculable injury towards 
another; thus, for example, in the common case of the 
infringement of patents, or the publication of books, where 
the copyright is in the plaintiff, equity will grant an injunction 
until the question of right can be settled. 7. To prevent a 
third party from being injured at law, through the doubtful 
title of others claiming the same object, by compelling such 
rival claimants to determine their rights by interpleading, 
8. To put a bound to vexatious litigation, and to a multiplicity 
of suits in cases where the courts of ordinary jurisdiction 
allow of frequent actions concerning the same questions, 
"nius, where an action of ejectment has been brought to try 
the title of property in a court of common law, (the judgments 
of such courts not being conclusive), equity will, after repeated 
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trials^ interpose by a perpetual injanction, and prevent farther 
litigation in the matter. So when one general right is 
attempted to be established against several distinct persons, 
the courts of Equity, to prevent a multiplicity of suits, will 
allow a single bill to be filed for the sake of determining the 
right against the several defendants. 9. To further the ends 
of justice, the court of Chancery will sometimes act as ancil- 
lary to other courts, and aid them by compelling a discovery 
of certain matters, essential to the fair trial of the question 
before them. And lastly, when the testimony of witnesses is 
in danger of being lost through the infirmities of age, or other 
accidents, equity wiU lend its assistance to perpetuate such 
testimony for the purpose of its being afterwards used as 
evidence in other courts (o). 

The jurisdiction of the court of Chancery comprises various 
branches wherein its authority is exercised. The most im- 
portant one which as a court of equity it exercises, is denomi- 
nated its extraordinary jurisdiction in contradistinction to 
its ordinary jurisdiction. 

(o) Mitf. Pauim. 



CHAPTER 11. 

THB VABIOUS BR4NCHB8 OF THB COUET OF CHANCBET. 

Eybet matter determinable by the chancellor in the court 
of Chancery may be classed under one or the other of the 
following heads : — 1. The common law jurisdiction. 2. The 
statutory jurisdiction. 3. The specially delegated jurisdiction. 
4. The equity jurisdiction. 

The latter jurisdiction is the most important, and more in 
unison with the principles which gave rise to the establishment 
of such a court as the court of Chancery. 

1. By the common law the chancellor is invested with 
various powers. He is privy coimsellor and speaker of the 
house of lords. He exercises patronage over all the king's 
livings under the value of twenty marks a year in the king's 
books (a). He is conservator of the peace, and has the right 
of appointing justices of the peace throughout the kingdom 
(b). It is the duty of the chancellor to summon parliament 
by issuing his writs, whilst all acts of parliament are enrolled 
and deposited in chancery. 

Those branches of the common law jurisdiction of the court 
of Chancery which have been made the subject of discussion 
in the court, relating chiefly to its ministerial offices, and the 
privileges of its officers, are generally considered under three 
heads : — 

(a) 38 Bdw. 3. c. 3, & 13 Edw. 4. c. 3, & Hen. 4. c. 80. 
(6) Bl. Com. 3. p. 48 ; Lambard's Just, p. 28. 

b2 
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1. The nomination, &c., of the officers of the court, such 
as the masters in chancery, and cursitors, who are nominated, 
admitted, and sworn by the chanceDor. 

2. Proceedings in the petty bag office where the chancellor 
holds pleas scire facias to repeal the king's letters patent, and 
on petitions of right monstrans de droit, traverses of office, 
scire facias upon recognizances, executions upon statutes, &c., 
which being registered in this court, the process issued out of 
the same, made returnable there, and entered in the office 
denominated the petty bag. In this court also may be 
brought any personal action by or against any officer of the 
court of Chancery in respect of his service or attendance (c). 

3. The ordering of writs to be made out by the cursitors. 
The chancellor by the common law has the power of issuing 
all original writs, which are returnable into the queen's bench 
or common pleas ; if returnable in the latter, the original writ 
may relate to actions real or personal. The writs (d) return- 
able in the queen's bench were (e). 1. Assizes de novel 
disseisin. 2. Writs founded upon a supposed personal wrong 
or force, such as trespass vi et armis, ejectione custodies, ravish- 
ment of ward, ejectione fimuB vi laica, 3, Writs or suits on 
behalf of the king. 4. Writs of quare impedit, qimre wm 
admisit, 8(C. 5. Writs of replevin. 6. Actions of conspiracy, 
actions upon the case, and all writs in personal actions except 
account, covenant, debt, detinue, and sometimes writs of 
annuity. 

11. Under thb statutory jurisdiction, or that jurisdiction 
*which is derived entirely from acts of parliament, were, till 



(c) Madd. Ch. P. V. 1. 4. 

(d) The St. 2 Wm. 4th. usually called the "uniformity of process 
act " virtually annulled all original writs in personal actions. 

(e) See 3 & 4 Wm. 4. c. 27. § 36. 
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very recently, comppdieiided tiie Court of Delegate9'^9k Com- 
mission of Review, and Bankruptcy, 

Until 2 & 8 W. 4. c. 95t.; and 3 & 4 W. 4. o. 41., which 
remoTeB the jurisdiction of the court of ddegatea to the privy 
council^ that conrt wai the great covort of appeal in all ecdesi- 
asttcal matters, wherein the judges, being composed of lordi 
sjnritaal and temporal, judges of the coart at Westminster, 
and doctors of the civil law, were appointed by the king's 
commission under tk% great seal, and issning out of chancery, 
to represent hk person, and to hear all appeals made to him 
under and by virtue of the statute oi 25 Hen. 8. c. 19, instead 
of appealing to the pope, as was the case in all questions 
arising out of the canon or ecclesiastical law ; or when persons 
had felt themselves i^grieved by a sentenee in the ecdesiastical 
court, which practice of appealing to the papal chair continued 
mcnre or less from the reign of king Stephen until the passing 
of the above statute, when the ecdesiastical jurisdiction of the 
pope was transferred to the king as head of the church (/). 

A Commission of Review, which was also repealed by the 
above statute 2 & 3 W. 4, was only granted by the king in 
very special oiuses, to revise the sentence of the court of 
delegates, as no appeal lay from that court to the house of 
lords. This authority was annexed to the crown by liie same 
statute of Henry 8th, when the church made an exchange of 
heads — the pope having in like manner received the right of 
granting sudi commission of review. 

Bankruptcy was another branch of the lord chancellor's 
jurisdiction, derived solely from the legislature, as by the 
common law the term bankrupt is unknown; although the 
cessio bonorum of the civil law (g) by which a man surrendered 
all his goods to be divided among his creditors might have 

(/) Bl. V. 3. p. 66, Madd. V. 2. 686. (g) Inst. L. 4, T. 6. § 40. 
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been some guide to the legislators in framing their first acts 
upon bankruptcy. 

The first statute concerning bankrupts was 34 and 35 Hen. 
8. c. 4, whereby the lord chancellor, the chief justices, and 
others therein named, were empowered to sell and distribute 
the property of any person who had obtained the goods of 
others, and afterwards fled or kept hb house without respect 
to the rank, trade, or profession of the debtor himself. This 
provision, however, was materially altered by stat. 13 Eliz. c. 7; 
which confined bankruptcy to such persons only as have used 
the trade of merchandize in gross or retail, or have sought 
their living by buying and selling. This was proceeding a 
considerable way on behalf of creditors. But as trade and 
commerce continued to flourish in England, it was found 
expedient to amend the laws of bankrupts, and thus statute 
after statute was passed, upon which the whole system of our 
bankruptcy laws was erected, and which formed such an 
important and extensive branch of the chancellor's jurisdiction 
until I & 2 Wm. 4. c. 56. was passed, whereby the juris- 
diction formerly exercised by the person holding the great 
seal in bankruptcy was, except in cases of appeal, transferred 
to a distinct tribunal, styled a court of Review : but the fiat is 
in the first instance granted by the lord chancellor, and in 
cases of appeal he has still a substantive power (h),* 

III. Thb spbciallt DBLBGATBn juRisniCTioN is that which 
concerns the administration of idiots and lunatics estates. It 
is a special commission under a warrant of the king's sign 
manual, who, as general conservator of his people, has 



{h) Mort. & Ayr. Pr. in Bank. 398. ex-parte Keys. 3 Dea. & Chit. 

* This must be understood in reference to points of law, and not to 
matters of fact, per Y. C. Kt. Bruce. In re Todd Ct. of Rev. Vide 
Jurist V. 7. 982. 
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authority over idiots and lunatics, and the care of their 
estates. The warrant is countersigned by the lords of the 
treasury, not directed to the court of Chancery, but some 
great officer of the crown. Tt is not necessary that he should 
be the person who holds the great seal, although most usually 
given to him by the warrant in consideration of its being his 
duty as chancellor to issue commissions of lunacy and idiotcy. 
This warrant does not confer jurisdiction, but only a power of 
administration. If that power, therefore, be abused, or any 
wrong done, or error committed, the appeal is immediately to 
the king in council (Oxenden v. Lord Compton, 2 Ves. jun. 
71 ; Wigg V. Tiler, 2 Dick. 552, Madd. V. 2. 724). This 
warrant is issued by the king to avoid solicitations and andue 
influence of parties seeking to become committees of the 
lunatic, it being formerly the custom of the crown to entrust 
him to the care of proper persons (t). 

Whatever doubts exist with respect to the origin of the 
extraordinary jurisdiction by means of courts separate and 
independent of the courts of common law, wherein the ordi- 
nary course of justice is usually administered, or within what 
limits this jurisdiction was originally confined, it is certain 
that the extent of their powers and duties have from time to 
time graduaUy ripened, and are now settled down into a 
permanent and well-grounded authority. 

IV. The kquitablb jurisdiction of the court of Chancery 
has been treated of under the following heads : — 1. Accident 
and Mistake; 2. Account; 3. Fraud; 4. Infants; 5. Specific 
Performance of Agreements ; 6. Trusts (/). 

(0 Bl. B. 3. 427. U) Madd. V. I. 23. 
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PART II. 

J%e Equitable Jurisdiction of a Court of Chancery, 

CHAPTER I. 

ACOIDBNT AND HI8TAKB. 

This useful branch of the chanceUor's jurisdiction has been 
recognized from an early period of our legal history; and 
perhaps the most ordinary cases in which application is made 
to a court of Equity for relief in respect of accident, is where 
a deed or instrument on which a title is founded happens to 
be lost or burnt, or where it has been cancelled by mistake. 

It seems that when only a discovery of a deed or instru- 
ment upon which the demand arises is sought, an affidavit of 
the loss is unnecessary ; for it is presumed that no person 
who is in possession of the instrument would file a biU for a 
discovery of it, especially when the expense of a bill for dis- 
covery falls upon the plaintijBT. But when relief is sought 
beyond the discovery, in consequence of the loss or de- 
struction of an instrument from which the plaintijBT derives his 
title, an affidavit of such loss must be annexed to the biU ; 
for the court wDl not permit a bare suggestion to support its 
jurisdiction in a matter in other respects clearly cognizable in 
a court of law, but will require a degree of proof of the 
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gro and oti whidi k is sought to transfer tile jurisdiction from 
a common law oonrt to a comt of equity, otiierwise a 
demurrer will be allowed (a). The averment winch is 
inserted in erery bffl praying rdicf for the purpose of giving 
ibe court jurisdictioii is not sufficient, as no bill is put in 
t^on oath of the parties. 

It was once held that in case of the loss of a bond (except 
a volontary bond), relief would be afibrded in a court of equity 
upon the principle that at law a party could not recover 
without a profert and giving oyer of the bond ; but that no 
relief could be obtained in equity for a lost note, upon the 
converse of that principle, viz. that in proceeding to recover 
upon a lost note at law profert and oyer were not necessary (ft). 
It is a matter of doubt, however, whether the latter doctrine 
ever was a sound one, and it has now been determined by a 
subsequent case, that a court of equity has a right of juris* 
diction to give relief in respect of a note which has been lost 
or destroyed, upon the ground that to recover at law the 
j^aintiff is bound to declare with a profert, and the defen- 
dant is entitled to oyer of the original instrument (c). 

A court of equity assumes a jurisdiction to relieve cases 
of a palpable mistake in written contracts, as against frauds, 
and tims where an agreement has been entered into for a 
valuable consideration, equity vrill relieve against a mistake in 
the execution of it (d). 

By the common law a conveyance by way of feoflfment is 
not good unless accompanied by livery of seisin ; but equity 
Will supply the defect of such imperfect conveyance (e). 

So equity will afford its aid for the purpose of effectuating 

■ *■ — 1— — ■ I II I ■■■■III III I I I ■ I I ■■ 

(a) Mitf. p. 124, 4th edit, (b) See Madd. Pr. 1. 25, and the cases 
cided in the margin, (c) Macartney v. Graham, 2 Sim, 287. 2 R. 
& My. 353. (d) Goring v, Nash, 3 Atk. 186; Williams v, Codrington, 
1 Ves. 514. (^ Madd. V. 1. 60. 
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the intention of the party, where a man has manifested his 
intention of disposing of his estate, and mistakes the mode 
of doing it, provided the instrument he sufficiently valid to 
carry oat the intention of the party within the limits of legal 
demand. Thus, when a person making a feofiment in fee 
neglects to convey hy livery of seisin, equity, since it was 
evidently the mtention of the party to convey by the common 
law assurance, supplies the want of formality of livery ut res 
magis valeat quam pereat, by decreeing that the conveyance 
shall operate as a covenant to stand seised under the statute 
of uses. In like manner a bargain and sale enrolled when 
there has been a sufficient consideration, has been allowed to 
take effect as a covenant to stand seised to support the 
intention of the parties (/). 

A court of Equity will also give relief where a person 
claims some benefit under a will, and insists at the same 
time on claiming imder a different title, property which the 
testator, through an erroneous impression that it was his own, 
disposed of otherwise, under the same wiU; thus, in the 
case of Rutten v, Maclean (g), where a testator conceiving 
himself entitled to the property belonging to his wife, made 
a general disposition of the whole of his estate, and gave 
her some other property by the same will, the court decreed 
that she should elect, and that she could not insist on taking 
the interest bequeathed to her under the will, and yet 
retfidn the property which formed the subject of his general 
disposition. 

Defects in the execution of powers, as also the defective 
surrender of copyholds have also been relieved against, 
especially where there has been a valuable consideration (h) 



(/) Fonbl. Eq. p. 47. (g) 4 Ves. 631. 
(h) Chapman v, Gibson, 2 Bro. C. C. 229. 
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inducing the execution or surrender, or where the execution 
of the power has been intended in favour of younger 
children or a wife, who, in this respect, stand upon an 
equality with purchasers or creditors (t). Equity will also 
relieve a defect in the execution of a power of leasing where 
such defect wiU not operate as a fraud upon the remainder 
man — or the mode of executing the power is merely defec- 
tive, as where the attestation is by one witness only, when 
two are required, or if a seal be wanting provided the lessee 
be as before observed in the nature of a purchaser (j). 

But the most usual case in which the court has been called 
upon to afford its aid against mistake, is the case of settle- 
ments executed subsequent to marriage, purporting to be 
made in execution of articles entered into before marriage. 
And thus, where in such cases the court is called upon to 
interpret articles which in their strict legal operation would 
create a limitation in tail, it will look at the motive of the 
settler, and presume that he intended rather to benefit the 
children of the marriage than the parties themselves. There- 
fore, where the words of the articles would by operation of 
law create an estate tail, and so give the parents a power to 
defeat the intention of the settler by barring the issue, equity 
will on the ground of a mistake decree a strict settlement 
and so frame the instrument that the main objects, namely, 
the issue of the marriage, shall not be defeated of the pro- 
vision intended by the articles of settlement (A). 

But the court will not reform a marriage settlement on the 
ground of mistake unless the evidence as to the mistake, 
and the real intention of the parties, be perfectly clear and 

(i) Wilkk V. Holme, 1 Dick. 165; Shannon^. Bradstreet, 1 Sell. & 
Lef. 60; Harrington v. Haste, 1 Co. 131. 

U) Doe r. Weller, 7 Dumf. & East, 478; Willis, 176; Atty. Gen. w. 
Griffith, 13 Ves. 576. (*) Fearne Cont. Rem. p. 113. 
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satisfactory, insomuch that where, from other provisions or 
limitations in other lands, it appears that the party knew and 
intended the distinction, or where hy a difference in the 
penning the parties intended to leave a portion in the father's 
power, a strict settlement will not he decreed (I), Thus, 
where hy articles part of an estate is limited to the father for 
life, remainder to the wife for life, remainder to the first and 
every other son and daughter in tail, and another part to the 
father for life, and the heirs male of his body by that wife, 
lord Macclesfield said, if the latter had been the sole limita- 
tion, he should without scruple decree a strict settlement 
according to the common rule: but where the parties had 
shown that they knew the distinction, when to put it out of 
the power of the father, and when to leave it in his power, 
he would not vary the last limitation, decreeing to the father 
in tail as to the last, though not as to the first limitation. 

It appears also that where both the contracting parties 
have been led into an error, and the subject on which the 
mistake arose was from its nature doubtful at the time of the 
agreement, and neither of the parties were conusant of it, 
equity will not give relief (m). 

Equity will also lend its aid for the purpose of relieving 
against mistake in wills or other documents of a testamentary 
nature, especially when the mistake is so evident as to show 
in itself that it was quite contrary to the intention of the 
testator. But it is said that where a court of Equity inter- 
feres to rectify a mistake in a will, it must be (parent on the 
face of the will (n) ; and where the expressions made use of 
in the will are clear and positive, however their legal sense 



(I) Marquess of Bradalbane v, the Marquess of Chandos, My. & Cr. 
V. 2. 740. Howel v. Howel, Ves. 2. 358. 
(ill) Mortimer v. Capper, 1 Bro. C. C. 168. 
(n) Whitfield v. Glemment, 1 Meriv. 402. 
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may operate against the intention of the testator, eqmty can- 
not admit parol evidence to show the mistake and point out 
the true meaning of the testator. Thus, where in his wiU the 
testator has finally limited his estate without any reference to 
a further execution thereof by a conveyance (o) — that is, 
where there is nothing left to be done under the direction of 
the court in reference to the trust, but the limitation is irre- 
vocable, it is called a trust executed, and such a limitation 
must take its course at the common law ; for as a testator 
may give what estate he pleases so far as his power over the 
property extends ; when he has clearly and finally devised his 
estate by expressions carrying a certain unequivocal import, 
the court has no right to presume that he intended to convey 
his estate dijSerently from what he has expressly declared. 
If therefore, he direct his trustee to convey an estate to A 
and the heirs of his body {p), A takes the estate as a con- 
veyance at common law — that is, an estate tail, and no 
evidence dehors the will can be admitted to prove the object 
of the testator v^as to give only a life estate to A ; and if by 
any other instrument a person has created a trust in such a 
manner as to render it conclusive against himself, it is an 
executed trust. But when the trust is said to be executory, 
that is, where the testator has directed his trustees to convey, 
&c., and has clearly expressed his intention, or it may be 
clearly implied from the words of the will, that he intended 
only to give a life estate to the first tenant, equity will, in 
such a case, by analogy to the instance of marriage articles, 
of which we have before spoken, interfere and mould the 
conveyance so as best to meet the intention of the testator 
(^), and thus, instead of creating an entail, will limit the 

(o) Fearne Cont. Rem. p. 143. 8th edit, (p) Legate v. Sewell, 1 P. 
Wms. 143. {q) Marryat v. Townley, 1 Ves. 130, 
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estate in strict settlement by giving only a bare estate for life 
with remainder to the issue in tail. 

There is this distinction also observed in a court of Equity 
in respect to the interests of volunteers claiming the benefit 
of a trust — " A declaration of trust/' says Lord Langdale, 2 
Keen. 134, " is considered in a court of equity as equivalent 
to a transfer of the legal interest in a court of law ; and if 
the transaction by which the trust is created be complete, it 
will not be disturbed /or want of consideration, — If the transac- 
tion rest upon an agreement not conferring the legal interest, 
if it be an executory contract, this court in the absence of 
consideration will not give effect to it." 

The courts of equity have in many instances abated the 
rigour of the old and favorite maidm, " Ignorantia juris non 
excusat/' by holding that it was in regard to the public that 
ignorance cannot be pleaded in excuse of crimes, but does not 
hold in civil cases (r). And equity has in several instances 
relieved the party from the effects of a contract founded on a 
misapprehension of law; and lord Thurlow once said that 
money paid on a mistaken notion of law might be set right at 
any length of time (s). And it is now a settled rule that 
whenever one contracting party is ignorant of his rights, and 
that ignorance is taken advantage of by the other, equity will 
relieve (t). 



(r) Laosdowne v, Laosdowne, Mob. 864. 

(«) Jones V. Morgan, 1 Bro. C. C. 219. 

(t) Jarvis v. Duke, 1 Vem, 19. Gee v. Spencer, lb. 32. Broderick v. 
Broderick, 4 vin. Ab. 534. 1 P. Wms. 239. Bowles 1 Sch. & Lef. 209. 
Murray v. Palmer, 2 Sch. & Lef. 474. Evans v, Llewellyn, 2 Bro. c. c. 
150. East India Co. v, Donald, 9 Yes. 275. Clifton v. Cockbom, 3 
My. & K. 76. 
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CHAPTER II. 



AOCODNT. 



Although a party filing bis bill in a coort of Equity in cases 
of an account, may be entitled to bis remedy at common law, 
yet tbe advantages of proceeding in equity in almost all 
matters of tbis nature, bave been so sensibly felt by a long 
and steady experience, tbat by degrees tbis court bas obtained 
a concurrent jurisdiction witb tbose of common law. It is 
said tbat tbe gpround upon wbicb equity first began to assume 
tbis power, was tbe difficulty of obtaining complete justice in 
the courts of common law, for altbougb tbe action of account 
lies at common law, yet wben tbe accounts are brougbt 
before tbe auditors of tbese courts tbere is so mucb difficulty 
and delay in settling tbem, especially if tbey be long and 
intrioate, tbat recourse is now seldom bad at law for tbat 
purpose ; a court of Equity baving tbe advantage by its mode 
of proceeding being peculiarly adapted for tbe task of inves- 
tigating matters of account as between adverse parties, and 
compelling tbe payment of whatever balance is found due to 
tbe party entitled (a). 

Tbe objection to a court of law for taking a long aritb- 
metical account is pretty clearly laid down by Mr. Justice 
Taunton in Ferguson v. Sprang (3 New & Man 665), wbicb 
was a question of usury where A, in consideration of £200 

(a) Mitf. p. 120. 4th Bdit. 
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granted to B an annuity or rent charge for 60 years charged 
upon certain messuages. " It is difficult/' says the learned 
judge, " for us to say by how much this reservation of £20 a 
year for 60 years will exceed the principal and interest at 5 
per cent. We cannot compute it. It is too difficult a 
question for the court to take judicial notice of. If this were 
a question^ whether ten were more than fiye, or that two and 
two made four, the court would take judicial notice of it. 
Here the question depends upon a difficult calculation* and 
ought therefore to be inquired into by a jury." Hiis case 
coming before the K. B. on a demurrer, L. C. Justice 
Denman, in reference to Fennday v.' Wrightwick, I Rus. & 
My. 45 and the power of a court of Qiancery in taking 
matters of account, said, " that was of no authority, as the 
Master of the Rolls might have acted there in the capacity of 
a court and of a jury also ;" '* which," said his honor the V. 
C. in Chillingworth v, Chillingworth S Sim. 413, '^contains 
the pith of the case, namely, that the Master of the Rolls 
sat as jury as well as a judge, as I do." 

A right to account being founded upon the same principle 
whether at law or in equity, it follows that whenever a party 
cannot recover at law, he is generally remediless in a court of 
Equity (ft). 

A bill for an account may sometimes be filed between a 
tradesman and his customer, especially where securities have 
been obtained from an extravagant or inexperienced young 
man by means of misrepresentation (c), and in a MS., I4th 
December, 1791, in the court of exchequer (rf). Lord Chief 
Justice Eyre expressed an opinion that dealings between a 
tradesman and his customer are the subject of account in a 



(6) 13 Ves. 278. (c) Lord Conrtenay r. Godschall, 9 Veg. 473. 

(rf) Wellings t>. Cooper. 
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court of Equity, not however if their dealings have heen 
confined to a single payment^ but where there had been a 
series of demands on one side, and payments on the other. 

A court of Equity will not entertain a suit if the subject 
be capable of proof and a matter of set-off at law — ^because 
in general, where the party may have his remedy in a court 
of law, equity will not interfere. Thus, where as between 
landlord and tenant the accounts are too varied and complica- 
ted to be taken at law, the tenant may file his bill for that 
purpose; yet, if the tenant's counter demand amount to a 
legal set-oflf, he will have no relief in equity (e). 

A bill for an account will also lie against a factor or his 
representatives on behalf of his principal, unless the factor be 
an infant (/). 

An heir, for the purpose of filing a bill in equity for an 
account, must aver upon the record that there exists an im- 
pediment to hb recovering at law, and this averment must 
be capable of proof, as that the defendant has in his posses- 
sion the title deeds necessary to mtdntain his title, or alleging 
that there are outstanding terms which prevent his recovering 
at law, or any other obstacles which may prevent it ; equity 
then directs the heir to bring an ejectment providing that the 
defendant shall not set up at law any term, whether satisfied 
or not {g). These impediments being put out of the way, a 
trial is had before the proper tribunal : the parties then come 
back to the court of Equity for the account, the title deeds, 
papers, &c. This process is called an equitable ejectment, and 
the biU an equitable bill. This method of proceeding is 
generally preferred to that of directing issues, the granting of 
which is discretionary with the court (h). 

{e) Townrow v. Benson, 3 Madd. Rep. 203. 

(/) Smalley v, Smalley, 1 Eq. Abr. 6. 

Ig) Pemberton v. Pemberton, 13 Ves. 297. 4 Ves. 66. 

{h) Madd. V. 1. 89. 
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We have befove observed, in respect of the right to 
account, that where a party cannot recover at law he is 
without remedy at equity : the same principle holds in like 
manner where an account is directed to be taken of rents and 
profits of estates ; for as upon a legal title six years only of 
mesne profits are recoverable at law, so where a trust estate 
is recoverable in equity, the account of rents and profits is 
not allowed to extend beyond six years (t), unless in the case 
of an infant, wherie an account will be ordered from the time 
the infant's title accrued ; for every person entering on the 
estate of an infant is considered as his guardian or bailiff (j). 
An exception is also made where the plaintiff has been kept 
out of possession by unfair means on the defendant's part, 
such as misrepresentation, concealment, or fraud (k). 

An account of partership transactions is also a matter for 
the jurisdiction of a court of Equity, and it seems not 
necessary now that the biU should for that purpose pray a 
dissolution of partnership (/), although formerly held other- 
wise. 

It is mudi to be regretted that the] law upon this subject 
should have so fluctuated with the conflicting opinions of the 
several judges who have been called upon to adjudicate a 
point of so much importance to the commercial world; for 
since the decision of Harrison v. Armitage, referred to in the 
margin, the case of Loscombe v. Russell (m) came before the 
court, in which a biU was filed by one partner against his co- 
partners, to have the accounts of the partnership taken 
without praying a dissolution — to this bill the defendants 



(t) Stackhottse v. Baniston, 10 Yes. 469. 

(J) Dormer v, Fortegcue, 3 Atk, 130. 

(k) Bennett v. Whitehead, 2. P. Wms. 646. 

(0 arrison v, Armitage, 4 Madd. Rep. 143. (m) 4 Sun. 8. 
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upon that ground demurred, and his Honour the Vice- 
Chancellor, notwithstanding the case of Harrison t;. Armitage 
was cited, allowed the demurrer. Upon a subsequent occasion, 
however (it), the same learned judge declared that the court 
ought to interfere between co-partners, wherever the act 
complained of was one that tends to the destruction of the 
partnership property, although a dissolution of the part- 
nership may not be prayed. On the other hand, in the case 
of Knebell v. White (o), Mr. Justice Alderson held, that a bill 
for an account of partnership transactions must pray for a 
dissolution of the co-partnership ; and where there is an open 
account the party who seeks redress must put it in the power 
of the court to close finally by its decree the disputes between 
the parties. As soon as thb is done, he is entitled to its 
assistance. 

The Master of the Rolls, in a late case (p), observing upon 
the general rules of the court. First, that all persons inter- 
ested in the subject-matter of the suit, ought to be made 
parties ; and. Secondly, that in order to do complete justice 
in every case, and not leave matters involved in the suit to be 
the subject of future litigation, says, — that it was at one 
time supposed, under the second general rule, that the court 
could not, and would not, interfere with a partnership at 
all as between partners, unless the partnership was to be 
dissolved, and finally wound up, and settled ; and there are 
many conflictory cases in the books on the subject, different 
judges having expressed very strong opinions upon the 
different views of the question. It now, however, appears 
very clear, that there is no such rule as that ; for it has been 

(n) Miles v. Thomas, 9 Sim. 609. Walworth v. Holt, Jan. 15, 1841, 
C. C. 4 My. & Cr. 619. 
(o) 2 Yo. & Ck>U. 15. 
(p) Richardson v, Hastings, reported in Jurist, vol. 8. 208. 

C 



26 



decided that, in a continniDg partnership, if a few have an 
interest in a particular subject adverse to all the rest, and 
claim the benefit of that interest for themselves, a bill may be 
filed against these few, by one or more, on behalf of all the 
rest. 

And in a more recent case (g), in which the above decision 
was alluded to, it was held that one partner may have an 
account and general relief, as against another, without praying 
to have the partnership dissolved, and the a£^rs wound up. 

Persons standing in the characters of agent, auditor, land- 
steward, and manager, are liable to account with their 
respective employers : a bill for an account will also lie on 
behalf of a legatee against an executor. And if an agent or 
bailiff has mixed the ^property of his principal with his own, 
so as not to be capable of distinguishing between the one and 
the other, he loses the whole, and this is in accordance with 
the doctrine of the civil law. 

Although the statute of limitations be no bar to an open 
account, yet, if all transactions between merchant and merchant 
have ceased above six years, the statute will prove a bar (r), 
and the court, for the purpose of discouraging laches and 
neglect, will not favor the prosecution of a stale demand, and 
this from motives of public policy ; for, notwithstanding time 
in itself does not operate to bar the right of a plaintiff to an 
account, yet, where a party has slept upon his right for a long 
time, the very forbearance presumes either a satisfaction of 
the plaintiff's claim, or that he intended to abandon it (5). 

It seems that the court will not allow a stated account to 
be unravelled, unless where fraud has been mixed up with 



(q) Falrthorae v. Weston, V. C. Wigram's Court, March Slat, 1844. 
Leg. Times, vol. 2. 

(r) Barber v. Barber, 18 Ves. 286. 
(s) Sturt V. Mellish, 2 Atk. 610. 
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it (t) ; and error will be sufficient to open an account settled 
by arbitrators, provided specific errors be sbewn ; and it seems 
necessary that errors should be specifically alleged in the bill, 
to show the court a sufficient reason for its being filed. The 
same practice must be observed where it is merely sought to 
surcharge and fiedsify the accounts, notwithstanding they 
contain the usual words, "errors excepted" (u), and where 
leave is given to surcharge and falsify, the onus probandi lies 
on the party making the application. 



(t) Vernon t?. Vawdrey, 2 Atk. 119. 
(u) 3 Bro. C. C. 566. 
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CHAPTER III. 

FRAUD. 

SiNCB the abolition of our English Inqui&ition, the Star 
Chamber (a), which in a great many instances took 
cognizance of fraudulent transactions and punished the guilty 
party, that most extensive province of jurisdiction, (namely) 
of examining and relieving in all cases of fraud, has fallen 
principally, if not almost exclusively, upon a court of Equity ; 
for, as a court of common law does not possess the means of 
sifting the fraud by fastening on the conscience of the 
fraudulent person, and purging him by oath, the office 
belongs to an equitable tribunal, which is peculiarly adapted 
by its constitution to attain that object. 

Equity takes cognizance of fraud only in a civil and not a 
criminal point of view, therefore it cannot punish the offender, 
as was the case in the court of Star Chamber, before it was 
put down. 

The jurisdiction of a court of Equity, in matters of fraud, 
exercises itself in two ways — 1. To prevent fi'aud. 2. To 
redress fraud after it has been committed. 

I. Under the former head we may reckon those cases 
wherein equity has interfered, from motives of policy, to 
prevent the purchase of estates, by persons invested with a 
fiduciary character from the parties for whom they hold ; 

(a) 16 Car. 1. C. 10. 
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which transactions, although strictly honest, and bat for the 
relative situations of the parties not to be impeached, yet,' 
considering the influence likely to be possessed by the person 
intrusted with the property, his intimate knowledge of the 
same, and the dangerous temptadon thereby presented to him, 
to use such influence and knowledge for his own advantage : 
a court of Equity watches with a jealous eye over the acts of 
a trustee, and will not» in such a case, allow him to become a 
purchaser of any part of the trust estate (b) ; for equity, 
rel3ring on the truth of the maxim, "Emptor emit quam 
minimo potest. Venditor vendit quam maximo potest,'* will 
consider the frailty of human nature, and that a person 
possessing the opportunity of serving his own interests will be 
in danger of doing so at the expense of another ; and it was 
said, arguendo, in the case of the York Buildings Company 
V. Mackensie (c), that the gprounds on which that disqualification 
rests, is no other than the principle which allows no person to 
be judge and party in the same cause. 

Lord Hardwick, in Davidson v. Gardner (d), said it had 
been laid down as a general rule, that where a trustee, for 
persons not sui juris, as infants and feme coverts, becomes 
both buyer and seller, the court will in nowise, be the 
circumstances ever so fair between the parties, establish a 
purchase of that kind, unless it be legitimated by the sanction 
of the court, or some public act ; from which exception it 
appears that trustees might purchase the estate of infants, 
cestui que trust, if the sale took place before a master (e). 
But even this exception in favour of trustees, was found to be 
prejudicial ; for within a few years after the last decision, the 
same judge determined that a trustee could not even buy at a 

(6) Ex-parte Bennett, 10 Ves. 881 ; £x-parte Morgan, 12 Ves. 6. 
(c) 8 Bro. P. C. 68. (d) Chan. 21 July, 1748. MS. 

(e) Sug. V. & P. 7 Edit. 694. 

c2 
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sale hy auction (/) : so that a purdiaBe by a trustee, whether 
for adults or mfants, will be set aside, alfiiongh the estate be 
sold under the direction of tiie court, before a master or by 
public auction. 



If a trustee for sale of an estate on behalf of an infant 
be desirous of becoming the purchaser, he must file a biU to 
carry the trust into execution, under the decree of the court, 
and then upon the sale apply for leave to purchase, upon 
offering to give more than any other person (^). 

The solicitor of a trustee will not be allowed to purchase 
the trust estate (A). 



With respect to an auctioneer, it is said that Lord Eldon 
has expressed himself strongly against the validity of a 
purchase made by him, of the property he is employed to seU ; 
and, perhaps, upon the principles which govern the case of 
trustees, the better opinion is that such a sale would be set 
aside. It is upon the same principle which guides the court 
in the case of a trustee, cestui que trust, in respect of the 
trust fund, that a mortgagee shall get no advantage out of the 
mortgage fund, beyond principal and interest (J) ; and which 
induces the court sometimes to set aside a sale between 
a mortgagor and a mortgagee, of the equity of redemption (J), 
But it should be observed with reference to mortgages, the 
court, in taking accounts between mortgagor and mortgagee, 
will, for the sake of doing justice to all parties who claim its 
protection, direct annual rests. Annual rests are, in convey- 



(/) Whelpdale v, Cookson, Reg. Lib. B. 1748, fol. 652, cited in 
Campbell & Walker, 5 Ves. Jun. 682. {g) Ibid. 

(h) Downes v. Qrazebrook, 3 Meriv. 200. 

(i) Gubbins v. Creed, 2 Sch. k, Lcf. 218. Webb v. Rorke, Ibid. 661. 
{J) Ibid. 673. 
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ancing, somewhat similar to the mucih-talked-of sinking fond 
in fiscal language : it is where a mortgagee has entered into 
the annual receipt of the rents of the mortgaged property, 
and after paying himself thereout the yearly interest of the 
mortgaged money, finds himself in the possession of a surplus ; 
this heing from year to year applied to the reduction of the 
principal, is denominated annual rests, which are suhject to 
various regulations. 

It appears that annual rests will not he directed where 
there was an arrear of interest due at the time the mortgagee 
entered into possession and receipt of the rents; even after 
such an arrear of interest has heen paid off, and though it 
should happen that the amount of rents far exceed the yearly 
interest of the mortgaged money (k). 

But, notwithstanding, there was an arrear of interest when 
the mortgagee entered into possession, yet, if he has received 
a portion of rents and profits sufficient to pay off his principal 
and interest, rests will he directed to he taken against him 
from the period of such discharge, with interest from time to 
time upon the halance in hand; the mortgagee now heing 
considered in the diaracter of trustee for the mortgagor in 
respect of the rents of the mortgaged estate, after the 
principal and interest are paid off (Q. 

Also, when by an agreement between mortgagor and 
mortgagee, the latter consents to join the arrears of interest 
to the principal, so that by the time he enters into possession 
the whole is consolidated into one fund, and considered as 
principal ; if the mortgagee continue in possession after the 
statement of the account, and there appear no interest due to 



{k) Davis V. May, Corp. 238. 19 Yes. 883, Latter v. Dashwood, 
6 Sim. 462. Finch v. Brown, 3 Beav. 70. 

(Q Quennell v. Beckford, 1 Madd. 269. Wilson v. Metcalf, 4 Ross. 
530. 
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him, he will be dealt with from that time as a mortgagee who 
takes posBession without any interest being in arrear, and will 
be charged with rests for the purpose of reducing the 
principal (m). 

The court will direct annual rests when there is no arrear 
of interest at the time the mortgagee takes possession, unless 
the surplus of the annual rents and profits be very small (n). 



Although a court of Equity watches over the conduct of 
solicitors and attorneys, whilst managing the business of their 
clients, with the same jealous policy so far as not allowing 
them to purchase the property while it continues to be the 
object of litigation, yet when the relationship between them 
is at an end, and all apprehensions as to improper influence 
thereby cease to exist, a client may, from motives of 
generosity, make over part of the property by a voluntary 
conveyance to his solicitor, as well as to any other person (o). 

In a transaction of this kmd, however, the solicitor ought 
to take the precaution of severing the connexion between 
himself and his client, and putting him (as it has been 
expressed) at arm's length, by calling in the aid of a third 
person, to act as agent for both parties ; for, if this point of 
delicacy be not observed, equity will not be very punctilious, 
should inquiry arise, and the matter be brought before the court 
for the purpose of being examined into, in setting aside the 
contract; in such an event the task of proving that every 
thing connected with the transaction was fair, will be thrown 
upon the attorney : it wiU at all events give the party costs (p). 



(m) Wilson ». Cluer, 3 Beav. 138. 

(n) Shephard v, Elliott, 4 Madd. 264. Donovon v. Flicker, Jac. 168. 
(o) Wells V. Middleton, 1 Cox 112; Wriglit v. Proud, 13 Ves. 188. 
(p) Gibson v, Jeyes, 6 Yes. 277; Hugnenin v. Baseley, 14 Yes. 300. 
Vide Hunter r. Atkins, P. Coop. 464. 
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In a late case (q), it was observed by Sir James Wigram, 
that there is no positive incapacity in a solicitor to purchase 
from his cUent, as in the case of a trustee and cestui que 
trust ; but the rule which the court imposes is, that, inasmuch 
as the parties do stand in a relation which g^ves, or which 
may give, the one an advantage over the other, the onus lies 
on the solicitor to prove that the transaction is fiair. 

It is generally understood, that where the relationship of 

employer and agent is found existing in situations where, of 

necessity, much confidence must be placed by the employer in 

the agent, the court will exercise its watchfulness, lest that 

confidence should be abused ; therefore, the same principle, 

upon which a)urt8 of Equity relieve against securities taken 

by an attorney from his client, will apply to an agreement 

taken by a medieal adviser from an aged patient, by which 

the former, in consideration of his past and future services, 

was to be paid £25,000 after the death of the latter : and it 

was the opinion of the Vice-chancellor that such a transaction 

was void at law, for it held out a direct premium to the medical 

adviser to accelerate that death, upon the happening of which 

he was to have £25,000. '* I ought," said his Honour, *' at 

once to set my face against a transaction which is fraught 

with all the mischief that this court can ever set itself to 

prevent, in the case of solicitor and client; and if a case 

were to arise before me, (although there be no positive 

decision upon the subject,) I should find that a clergyman, or 

any person in the habit of imparting religious instruction, had 

taken horn a person who placed confidence in him a security 

similar to that in the present case, I should not require to 

have quoted to me an exact precedent, but I should be guided 



* (q) Edwards r. Meyrick, Jnrist, Vol. 6, 924. 

c3 
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by the principle on which the coort acts in cases between 
client and solicitor (r)." 



The same motives of public policy, which induce the court 
to throw their protection around the interest of the cestui que 
trust, especially if he be an infant, operates also in the case of 
Guardian and Ward, and will allow no transaction between 
them, tending to a suspicion of undue influence, which the 
guardian might exercise for his own benefit over his ward 
immediately upon his coming of age (s), and at the time of 
settling the account. Nevertheless, when the ward has 
arrived at full age, and has entered into possession of his 
estate, and the relationship no longer exists, and all undue 
influence can be fairly presumed to be removed, there is no 
objection to his making the guardian some pecuniary acknow* 
ledgment for past care, attention, and services (/)« 



Expectant Heirs are equally protected by equity against all 
the world, in dealing with their expectancies, as are cestui 



(r) Dent v. Bennett, 7 Sim. 646. • 

\s) 1 Ball & Bea. 280. 

(0 Dawson v. Massey, ib. 219; Wright v. Proud, 13 Vet. 138. 

* The judgment in this case was confinned by Lord Cottentiam upon 
appeal (4 My. k. C. 209), wherein his Lordship, in referring to the Vioe- 
Cbancellor's opinion as to the illegality of the agreement in point of 
law, said lie should abstain from stating any thing upon that subject, 
but put it simply upon the doctrine laid down by Lord Eldon in 
Gibson v, Jeyes {6 Ves. 266), "that those who meddle with such 
transactions take upon themselves the whole proof that the thing is 
righteous ;** but tbat in the case before him, so finr from the defendant 
having succeeded in so doing, the evidence proved the reverse. 

The same principle holds equally good where parties stand towards 
each other in the relative position of Tutor and Pupil, notwithstanding 
the latter be upwards of twenty-one years of age. Peacock v, Kemot, 
VenUam Beat Prop. Rep, vi. 199. 
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que trusts against the purchase of their estate by trustees : 
and if a suit be commenced it will lie on the purchaser to 
show that the transaction was a fak and bonAfide one (u). 

The court will also, in fayour of young heirs, set aside the 
sale of an expectancy, on the ground of inadequacy of con- 
sideration (vj. Although as between man and man equity 
will not interfere, unless the price given be so grossly inade- 
quate, as would amount to an evidence of fraud. And it seems 
that equity will not, where the terms of the contract appear 
unconscionable, take into consideration the risk which the 
vendee runs from the uncertainty or remoteness of the interest, 
and the danger he incurs of losing his money, should the 
heir expectant die before he comes into possession of the 
estate. 

The principal motives which lead the court to discourage 
the sales of reversions by heirs, are, 1. That it opens a door 
to take an undue advantage of an heir in distressed and needy 
circumstances. 2. That if there were no controling power, 
a young heir might be induced to shake off his father's 
authority, and feed his extravagances by disposing of the 
family estate. The former may be considered as a private 
reason, the latter is founded on public policy (w). 

When the assistance of the court is necessary to set aside 
an usurious contract, it will yield its aid only so far as that 
justice may be done to both parties ; and this is effected, not 
by causing the defendant to lose his principal as well as 
interest, but, following the maxim of equity, that he who asks 



(m) Coles V, Trecothick, 9 Ves. 246. 

(v) Twiflleton v. Griffith, 1 P. Wms. 310 -, Gowland v. D. Farie, 
7 Ves. 20. 

(«>) Sag.V. &P.246. 
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for justice must do justice, will impose upon the plaintiff tlie 
terms of paying what is fairly due with legal interest (x). 



Under the branch of the equitable jurisdiction for the pre- 
vention of fraud, are classed injunctions, which ore prohibitory 
writs granted at the discretion of the court, according to the 
nature of the case, agcunst one or more parties to the suit. 
It must be specially prayed for by the bill in which the 
plaintiff's title is set forth, and cannot be included in the 
prayer for general relief (y). • 

The most usual purposes for granting injunctions are the 
following: — 1. To stay proceedings in other courts of 
judicature; 2, To stay waste; 3. To restrain the infringe- 
ment of patents ; 4. To prevent the sale of books, printed 
music, or prints; 5. To restrain the negotiation of bills of 
exchange, or other securities ; 6. To prevent the committing 
of nuisances. 

Injunctions are either common or special injunctions. 

1 . The common injunction is that process which issues to 
restrain proceeding^ in a court of law, but it does not extend 
to stay process in the admiralty court, or a spiritual court. 
To stay proceedings in these courts the injunction must be 
moved for specially (z). 

It is necessary in almost all cases, for the purpose of ob- 
taining a writ of injunction, that the bill should he filed, since 
without the institution of a suit and prayer of process there is 
nothing whereon to ground the injunction (a) ; there are, 
however, exceptions to the general rule (b). 



(x) Scott r. Nesbit, 2 Bro. 641. 8. C. 2 Cox 183. 
iy) Amb. 70, 1 Ves. & B. 314. («) 1 P. W. 300. 

(a) Savory r. Dyer. Amb. 70. 

(&) Wright r. Atkins, 1 Ves. & B. 313; Casmajor v. Strode, 1 Sim. 
& 3. 381. 
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When the bill for an injonction prays that proceedings at 
law may be stayed, the injunction will be granted of course 
withoat a notice, and withoat an affidavit of merits, (onless 
the defendant is abroad) immediately, (c) upon an attach- 
ment for want of appearance or answer. If the defendant be 
in contempt for not having appeared, the plaintiff's clerk 
in court may seal an attachment against him for want of 
appearance, and the plaintiff is then at liberty, without 
waiting for the execution of the attachment, to move as of 
course for the injunction. 

If the defendant has appeared, but neglected to file his 
answer within the time allowed bv the 10 N. N. O., which is 
eight days after appearance, the plaintiff is entitled, upon 
sealing an attachment against him for want of an answer, to 
move for the common injunction ; and in both these cases it 
seems that a motion in court is necessary, as a common in- 
junction cannot be obtained by petition (d) in the same 
manner as a special injunction may, under pressing circum- 
stances, in the vacation. 

By the 11th N. N. O. 21st December 1833, where a 
common injunction for want of an answer is awarded, the 
order shall recite, as the ground for granting it, that the 
defendant has omitted to put in his answer, plea, or demurrer, 
within the time limited by the court in that behalf. 

Upon the coming in of the defendant's answer within the 
time prescribed, and he not being in contempt, the plaintiff's 
right to the injunction depends upon the merits disclosed in 
the defendant's answer. In this case the plaintiff must serve 
the defendant's solicitor with a special notice of motion for 
the injunction, and the plaintiff's right to the injunction is 



(c) 2 Meriv. 474. (d) Ld. Bac. 20 Ord. 
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argued in court upon the coming on of the motion. Where 
there are two or three defendants to a biU for injunction, 
against whom it has been obtained, the injunction will not be 
dissolved till all have answered (e). Sometimes, in very 
pressing cases, the court will allow a special injunction to 
restrain proceedings at law, although the defendant is neither 
in default for want of appearance or for not filmg hb answer 
— as where a judgment has been entered up upon a warrant 
of attorney, so that with all due diligence the party coidd not 
have obtained the common injunction in time (/). 

The effect of the common injunction is, — that if upon 
service thereof the defendant in Equity has not commenced 
his action at law he cannot sue out process: — if he has 
done so, and not yet delivered or filed his declaration, it 
restrains all further proceeding. But if there has been any 
declaration filed or delivered it only restrains execution, and 
all mesne proceedings may be had by such defendant in 
Chancery, as demanding a plea, and for want of such plea, 
signing judgment, or the cause being at issue he may go to 
trial, obtain a verdict, and thence proceed to judgment (g) : 
if judgment be executed and the debt aud costs levied thereon, 
the sheriff cannot pay the money over to the defendant, but 
he may be ordered to pay the money into court. 

The grounds upon which equity has interposed to restrain 
actions in courts of ordinary jurisdiction, are, that a party by 
^aud or accident may frequently have an advantage in pro- 
ceeding in these courts, which must necessarily make them 
instruments of injustice ; and it is therefore against conscience 



ie) Barn. 354. 

( /) Annersley v. Rocke, cit. in Franklyn r. Thomas, 3 Meriv. 266. 
(g) Bbhton v. Birch, 2 Ves. & Bea. 41 ; or Eamshaw v. Thornhill, 
18 Ves. 488. 
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that he should use that advantage to the prejudice of 
another (A). 

Special injunctions are granted m cases where an extensive 
injury is about to be inflicted upon the property of another. 

When the grievance sought to be prevented by injunction is 
of so urgent and pressing a nature, that irreparable mischief 
would ensue if the plaintiff were bound to wait until the 
defendant's answer be put in, as where the plaintifl^ seeks to 
stay waste, or other cases of an analogous nature, the injunc- 
tion may be apphed for upon certificate of the bill being filed, 
accompanied by an affidavit verifying the statements contained 
in the bill, before appearance and service of subpoena, or 
without notice of motion (i) ; provided the plaintifiT make an 
early application to the court after the injury has happened. 
If, however, the defendant has appeared, a notice of motion is 
in general necessary (J), but in special cases in the nature of 
waste, the court will sometimes upon an ex^parte application 
even after appearance allow an injunction, although in such 
instances the appearance must be stated (Jc). Where, how- 
ever, the grievance is less urgent, the court will grant an 
injunction before answer, but will require notice of motion to 
be served on the defendant. 

A special injunction may be obtained in vacation as well as 
in term time, whether the court be actually sitting or not, the 
court being always considered as open (/) ; but if the 
injunction be applied for in the long vacation after the court 
has risen, the plaintiff, instead of moving, should present a 



(A) Mitf. Tr. PL p. 127, 4th edit. (t) Amb. 66. 

(j) V&rry v, Weller, 3 Russ. 619. 

(i) 3 Meriv. 1 . Petley v, the Eastern Counties Railway Company, 
8 Sim. 483. (/) Temple v. Bk. of England, 6 Ves. 771. 
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petition for the injunction, which petition should contain the 
substance of the bill supported by affidavit. 

As soon as the court has ordered the injunction, the plaintiff 
must obtain the writ under the seal of the court, and should 
lose DO time in serving it ; which is done by shewing the 
party against whom it is issued the writ itself, and delivering 
him personally a true copy thereof. If the defendant resides 
abroad, and the injunction is to restrain proceedings at law, 
the court will allow service on his attorney or solicitor. 
Where a special injunction has been granted, and the party 
against whom it issues absconds, service at the house which 
appeared to be the last place of his abode has been held to be 
sufficient (m). 

The defendant having answered cannot move to dissolve the 
common injunction, that is the injunction granted upon 
motion of course to restrain proceedings at law, except upon 
orders nisi and absolute; and he is not, unless the plaintiff 
has amended his bill, at liberty to apply to dissolve it before 
filing his answer (n). But when he has answered, he may 
obtain an order nisi, that is, unless cause be shown to the 
contrary on a day fixed by the order. If no cause be shown 
to the contrary by the plaintiff on the day mentioned in the 
order nisi, then, upon the defendant's moving that it be made 
absolute, at the same time producing an office copy of the 
filed affidavit of the due service of the order nisi, the injunc- 
tion is dissolved as of course. 

But the usual orders for dissolving the injunction nisi and 
absolute can be dispensed with, and a special motion can be 
made to dissolve it, where the bill was filed against a cestui 



(m) 5 Ves. 147 ; 14 Ves. 206. 
(n) See Order 0th May, 1889. 
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que trust and his trostee, to restrain an action brought by the 
former in the name of the latter (o). 

By one of the new rules, (p) it is ordered that the plaintiff 
in any injunction clause, having obtained the common injunc- 
tion to stay proceedings at law, may (either before or after 
the answer of the defendant shall be put in, and whether such 
injunction shall or shall not have been continued to the 
hearing of the cause) obtain an order as of course for leave 
to amend the bill without prejudice to the injunction, but that 
such order shall contain an undertaking by the plaintiff to 
amend the bill within one week after the date of the order, 
and, in default thereof the order shall become void. And 
that in case the bill shall be amended pursuant to such order, 
the defendant shall thereupon, and although he may not have 
put in his answer to the bill or the amendments thereof, be at 
liberty to move the court on notice to dissolve the injunction, 
on the ground that the bill as amended do^s not, even if the 
amendment be true, entitle the plaintiff thereto. 

The order nisi for dissolving the common injunction may be 
obtained upon petition as well as by motion, and every such 
order must be served two clear days at least before the day 
upon which cause is to be shewn against dissolving the 
injunction. 23 N. O., 3 April 1828. 

On the day for shewing cause against dissolving the injunc- 
tion, the plaintiff may either show cause by excepting to the 
sufficiency of the answer, or procure a reference to the 
master for impertinence, or upon merits disclosed in the 
answer, why the injunction should not be dissolved at the next 
motion day. 

If the plaintiff, after undertaking to shew cause upon the 



(o) Sharpley r. Perring, 8 Sim. 600. 
{p) 9th May, 1889. 
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merits against dissolving the injunction, should fail therein, 
the injunction is dissolved, and exceptions cannot he shewn 
as a cause, (q). 

If the plaintiff offer exceptions to the sufficiency of the 
answer, or refer it for impertinence, the court will put the 
plaintiff upon terms of procuring the master's report of 
insufficiency in four days, (one inclusive and the other exclu- 
sive), upon the impertinence within a week (r), or in default 
thereof, the injunction to stand dissolved. If the master 
either find the answer sufficient or pertinent, the injunction is 
ipso facto dissolved without further motion or order. If the 
master find the answer insufficient, and the defendant take 
exceptions to his report which are allowed, the injunction is 
dissolved (s). 

If the master report the answer insufficient, and there are 
no exceptions to his report, the injunction is continued as if 
no answer had been put in. Mere impertinence, which may 
be expunged, is not of itself sufficient cause against dissolving 
the injunction, unless the answer be then insufficient. 

A special injunction may be dissolved, either by the 
defendant's filing an affidavit against the plaintiff's case before 
answer, or upon the answer coming in by a notice of motion 
upon the merits contained therein. 

2. An injimction to stay waste is in the power of the 
courts of Equity to g^ant, and, on account of its greater 
practical utility, it supersedes the common law remedy of a 
preventive nature called the writ of estrepement, which lay 
after a judgment obtained in a real action before possession 
delivered by the sheriff, to prevent the defendant from com- 



(q) Harcourt v, Ramsbottom, 3 Swan. 362. 
(r) Goodlnge v, Woodhouse, 14 Yes. 534. 
(s) Scott V, Mackiatoshy 1 V. & B. 503. 
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mitting waste in the lands recovered. The statute of Gloucester 
added another writ to prevent the defendant from committing 
waste during the suit denominated the writ of estrepement 
pendente pladto. 

This writ, however, has been abolished by the st. 3 & 4 
W. 4. c. 27. § 36. and the suitor is now driven to the less 
formal and tedious, though more effectual, method of pro- 
ceeding by bill for an injunction, which will be granted either 
upon a mere threat to commit waste, or where the party is in 
the act of committing it, and for an acamnt of so much waste 
as may have been done already. This at once prevents the 
commission of future waste, and compels by a decree com- 
pensation for the past (t). 

Waste is that which does a lasting injury to the freehold or 
inheritance, and consists of two kinds — voluntary and per^ 
missive. The former is the spoil or destruction in houses, 
gardens, trees, or other corporeal hereditaments, to the dis- 
inherison of him that hath the remainder in fee simple, or fee 
tail («). The latter is that whidi is the consequence of 
omission only, as where the tenant suffers a house to fall 
down for want of necessary repairs. An injunction will issue 
for permissive as well as voluntary waste (v). 

By the common law, waste was punishable in three 
persons only — guardian in chivalry, tenant in dower, and 
tenant by courtesy, and not in a tenant for life or years. The 
reason assigned is, that the three former were created by act 
of law itself, which provided its own remedy against them ; 
but the tenant for life or years coming in under demise and 
lease of the owner of the fee, he had the liberty of providing 



(0 Eden on Injun. 160. (m) Co. Litt. 53 (a). 

(v) Caldwall r. Baylis, 2 Meriv. 408. 
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against committal of waste if he chose, and if he did not, it 
was his own default (w).* 

The statutes of Marlbridge, 52 Hen. 3. c, 23, and of 
Gloucester, 6 Edw. 1. c. 5, afterwards extended the writ of 
waste against 'farmers or other persons who held as tenants 
for life, or tenants for years. 

By the statnte of Marlbridge as well as by the common 
law, the punishment for waste was only single damages, except 
in the case of a guardian who also forfeited his wardship, 
9 Hen. 3. c. 4 ; but the statute of Gloucester directed that the 
tenant should forfeit the thing or place wasted, and also 
triple damages. 

Under this statute it has been held that where there are 
two joint tenants for life or years, and one of them commits 
waste, this shall be deemed waste by them both as to the 
place wasted; but triple damages shall be recovered only 
against the person who actually committed the waste (jx). 

It was for some time contended, that under the statute of 
Marlbridge a tenant for life absque impetitione vasti, or with- 
out impeachment of waste, was not only at libery to commit 
waste by felling timber, but also to apply the timber for his 
own use — such a tenant being invested with a full power of 
cutting down timber and thereby opening new mines for his 
own use, as if he had an estate of inheritance, and taking the 
timber if severed by others (y). Experience soon discovered 
the prejudicial and mischievous consequences resulting to the 
inheritance by so unrestrained a licence, therefore, although 



(w) Bl. B. 2. 282. 

* The reason why the common law allowed so large a power to a 
tenant for life, "without impeachment of waste/' was for the interest 
of the public, as timber might thereby circulate for shipping and other 
uses, (Packington's case. East, term, 1744, 3 Atk. 216.) 

(.t) 2 Inst. 302. (y) 1. T. R. 56; Harg. Co. Lett. 220. 



45 



by the clause " without impeachment of waste/' a tenant 
for life may commit waste for his own benefit, yet, to prevent 
an unconscientious use of that power, the court of Chancery 
will enjoin him from making spoil and destruction on the 
estate (z). And it was said by lord Nottingham, in another 
case (a), that if tenant for life commit, waste maliciously, 
equity will restrain him, though he had express power to 
commit waste. 

The three general heads into which waste afiecting the 
inheritance has been divided, are, 1 . in land, — 2. in timber, — 
3. in houses ; — for the particulars of each, the reader is 
referred to Blackstone's Commentaries (b), or Eden on 
Injonctions (c), where the whole subject is summed up by 
each author with accuracy and precision. 

3. We now come to speak of injunctions to restrain the 
infringement of patents. Patents were formerly looked upon 
with great jealousy, as being injurious monopolies ; but are 
now regarded as beneficial to the public, by holding out 
inducements for the ingenuity and industry of inventive and 
intelligent men to exert themselves in promoting the cause of 
science, by disclosing the result of their labours for the 
benefit of mankind. Patents have been represented as 
bargains between the inventors and the public, to be judged 
of on the principles of keeping good fSedth, by making a fair 
disclosure of the invention, and to be construed as other 
bargains (d). 

The grant of a patent right is not to be considered as 
proceeding ex dehito justitia, but as a pure act of royal favour. 



{z) 2 Vera. 738. 

(c) Abraham r. Buff, 2 Eq. ab. 757, 2 Freem. 63. 
(6) B. 2. 28. (c) Ch. 8. 

(«0 Cartwright v. Arnott, cit. 11 East. 107; Harmer v. Plane, 
14 Ves. 132. 
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It must be a novelty, as well as an article formed by the hand 
of man (e)> so that if a patent be granted for an article ahready 
known to the poblic in this country, whether the first discovem' 
were conusant of it or not at the time he obtained his patent, 
the grant will be void ( /); but it having orig^inated and been 
communicated in a foreign country, will form no impediment 
to its being valid here, for it will answer the words and 
intent of the act, provided it be new within this realm (g). 

If a patentee has been for a long time since the grant of 
the patent in the uninterrupted and exclusive enjoyment 
thereof, a court of Equity will allow an injunction to issue 
against a person invading it, without putting the other party 
to try the validity of his patent by an issue at law (A); but when 
an injunction is sought against the violation of a patent, tlie 
party must at the time of applying depose to his belief lliat 
he is the original inventor ; for, although, as was observed by 
lord Eldon, the party when he obtained his patent might very 
honestly have sworn as to his beUef of such being the fact, 
yet, information may have been communicated sufficient to 
convince him that it was not his original invention, and that 
he was under a mistake when he made his previous declaration 
to that efiect. 

There cannot be a pat^t granted for a principle merely ; 
but where the inventor claims the benefit of a principle con- 
nected with corporeal substances, or the benefit of certain 
mechanical combinations embodying that principle, so as 
thereby to produce effects in any art, trade, mystery, or 



{e) King v. Wheeler, 2 B. & A. 360; Cornish v. Keene,3 Bing. N. C. 
670; Kay v. Marshall, 6 Blng. N. C. 492. 

(/) 10 Bar. & Cres. 22, 6 & 6 Wm. 4. C. 82, § 2. 

{jg) 2 Salk. 447. (h) Hill v. Thompson, 3 Meriv. 624. 
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manual operation, he may obtain a patent (t). But where 
the patent is of recent date, and an injunction is sought to 
restrain the invasion of it, if the party infringing it endeavour 
to shew that there is no good specification, or for any other 
reason the patent ought not to have been granted, the court 
will not act upon the presumed validity of the patent, before 
the patentee has established his right at law; and the 
mjanction will be refused unless the plaintiff will swear, to 
his belief, that he was the original inventor, and will under- 
take to bring his action immediately. But where the right of 
the patentee appears on record, as under letters patent for a 
new invention, it is not necessary for the plaintiff to establish 
his right at law, previous to his filing an injunction-bill in a 
court of Equity (J) ; and it has been said that possession under 
a colour of title is ground enough to enjoin and continue the 
injunction, till it is proved at law, that it is only colour and 
not real title (k). 

If upon dissolving an injunction, and directing an issue at 
law, any matter of doubt present itsdf to the court as to the 
rights of the parties, it will sometimes order the party against 
whom the application is sought, to keep an account pending 
the trial of the issue, that the plaintiff, provided he establish 
his title at law, may be indemnified for the injury sustained 
by him on account of the invasicm of his rights. 

To prevent the sale of books, printed music, or prints. — ^The 
principle upon which a court of Ekjuity proceeds in restraining 
by injunction the infringement of a copyright, or sale of 
literary compositions, is stated by lord Eldon to be, that 



(i) Bolton V. Bull, 2 H. Bl. 463 ; Minter v. Wells, 1 C M. & R. 
505; Jupe v. Pratt, Webb's Patent Cases, 144. 

(j) Mit. PI. 147. (*) 6 Ves. 707 ; 14 Ves. 130. 
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damages (at law) do not give adequate relief, and that the 
sale of copies by the defendant is in each instance not only 
taking away the profit upon the individual book which the 
plaintiff probably would have sold, but may injure him to an 
incalculable extent, which no inquiry for the purpose of 
damages can ascertain (/). 

When the question in dispute depends upon the effect of an 
agreement, the court will not interfere by injunction till the 
plaintiff's title has been established at law (m), and where 
there is a fair question, lord £ld(m said that the injunction 
ought not to be dissolved, but, according to the usual course, 
maintaining the injunction, an acticm should be brought 
forthwith, that the work should be permitted to be sold in 
the mean time, the defendant undertaking to account ac- 
cording to the result of the action (n). If in such a case 
the result of the trial at law prove favourable to the plaintiff, 
the court will perpetually enjoin the party against whom 
relief is sought, from violating the right of the plaintiff (o). 

But on a bill being filed for an injunction to restrain a 
party from infringing the right of printing and selling a work, 
where that right is founded on an act of parliament, the court 
will not compel the plaintiff to establish his right at law, 
previous to its interposing by injunction on his behalf (p). 

A court of Equity frequently refuses an injunction where it 
acknowledges a right, when the con4uct of the party com- 
plaining has led to the state of things that occasioned the 
application (q). 



(0 Hogg V, Kirby, 8 Ves. 225. 

(m) Walcot V. Walker, 7 Ves. 1. 

(n) WUkins v. Aitkin, 17 Ves. 428. 

(o) Mitf. Tr. PI. 138, 4th edit. (p) 1 Ves. 476. 

(q) Randcll v. Murray, 1 Jac. 316. 
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The claims of authors to the elusive enjoyment of their 
copyright, whether in books, mosical composition, or prints 
— their property of all original sculptures, models, &c. — or 
patterns for linen, cottons, &c., depended till lately upon a 
series of statutes, from 8 Ann, c. 19, to 54 Geo. 3. c. 23. 

It has been decided that where the publication of a work 
is of such a nature as that the author could not maintain an 
action at law in reference to it, the court will not decree an 
account even upon submission in the answer (r). And if the 
publication of a work be arntra honoa mores, and calculated to 
injure the public morals, as where it contains gross and 
libellous imputations, a jury would be directed to g^ve no 
damages for |Hrating the copyright, and upon the same 
principle the court would refuse an injunction ; for although 
in some cases the refiisal of the court to interfere by re- 
straining them may operate to multiply copies of mischievous 
publications, yet a judge in equity, sitting upon a mere 
question of property, has nothing to do with the nature of 
the property, nor the conduct of the parties, except as 
relates to their civil interests («). 

Most of the cases of violating the copyright of a publication 
have arisen, not where a new work has been published as part 
of the old work, but where, under colomr of a new work, the 
old one has been republished, and copies multiplied (t). 

When the matter which forms the subject of the alleged 
piracy comprises but a very inconsiderable part of the 
. plaintiff's work, and contains merely calculations, and when 
the work complained of has been published some years, the 
court will not grant an injun<^on, but will leave the plaintiff 
to his legal remedy (u). Although where a bill is filed to 



(r) Walcot V. Walker, 7 Ves. 1 ; Southy v, Sherwood, 2 Mer. 436. 
(#) Ibid. 440. (0 Hogg t?. Kirby, 8 Ves. 228. 

(u) Bailey v. Taylor, 1 Ros. k, My. 73. 

D 
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restrain the pablishing of selliog a work merely Uterary, it 
will, upon a proper case being made out, allow the injunction ; 
yet where the bill prays that the defendant may be restrained 
from copying or imitating in the whole or any part of the 
plaintiff's book, the court will narrow the injunction by 
ordering the words " or imitating " to be struck out. (Per 
V. C. K. Bruce in Dickens v. Lee, 8 Jur. 185.) 

It has been held that a person may make a fedr and bona 
fide abridgment of a work (v) ; but against a publication only 
colourably shortened, that being a mere evasion of the 
statute (tr), the court will grant an injunction. 

The same principle extends to quotations. Although a 
man may make use of what is denominated a /air quotation, 
yet he cannot under the pretence of so doing pubHsh the 
whole or part of another's work; and it is said by lord 
EUenborough, in the case of Gary v. Kearsley (x), that a 
man may make use of another's labours for the promotion of 
science and the benefit of the public, but having done so, the 
question will be, was the matter so taken used fairly with 
that view, and without the animus furandi ? 

Private letters having the character of literary compositions, 
upon proper application to the court will be restrained by an 
injunction from publication (y). 

Musical compositions being under the statute of Anne 
considered as writings, for the purpose of claiming protection 
under a court of Chancery, are entitled to the same equities 
as any other species of authorship before mentioned, notwith* 
standing the published composition be contained within the 
compass of a single sheet of paper only, although for some 
time it appears to have been a quastio vexata (z), 

{v) Giles V, Wilcox, 2 Atk. 143. {w) Ibid, (a?) 5 Esp. N. P. c. 170. 

(y) Pope V. Curl, 2 Atk. 342. 

{z) Hime v. Dale, 2 Camp. 28n ; Clemente v, Golding, ib. 25. 
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The statutes which at different times have heen passed for 
regulating printed hooks, are the 8th Anne, c. 19; the 41 
Greo. 3, c. 107; and the 54 Geo. 3, c. 156. The period 
limited for commencing legal proceedings in any case of 
piracy relating to hooks, is twelve months. 

The right which inventors of certain prints and engravings 
claim in the property of their works, depends upon the 
statutes 8 Geo. 2, c. 13; 7 Geo. 3, c. 57; and the 17 Geo. 3, 
c. 57. The acts relating to sculpture are the 38 Geo. 3, 
c. 71 ; and the 54 Geo. 3, c. 66. The 3 & 4 W. 4, c. 15, 
afiects dramatic productions : the 5 & 6 W. 4, c. 65, the 
suhject of lectures: while the 6 & 7 W. 4, c. 110, relieved 
the author from part of the tax imposed upon puhlications hy 
reducing the puhlic library copies from eleven (the number 
required by 54 Geo. 3, c. 156) to five : in all these cases 
proceedings must be commenced within six months. By the 
8 Geo. 2, c. 13, the property of certain prints therein 
mentioned is vested in the inventors, &c., for fourteen years 
Irom the day of the publishing, each of which prints shall be 
truly engraved with the name of the proprietor, and by the 
same statute persons printing the same without the consent of 
•the proprietor, are to forfeit the plate, the sheets on which the 
prints are copied, and five shillings for every print, &c. 

The reader is now referred to the 5 & 6 Vic, c. 45, 
extending the privilege? of authors to their copyright of books, 
musical compositions, and dramatic pieces, which statute repeals 
the 8th Ann, c. 19, 41 Geo. 3, c. 107, & 54 Geo. 3, c. 156. 

The 5 & 6 Vic. c. 100, repealing the 27 Geo. 3, c. 38. 
29th Geo. 3, c. 19, 34 Geo. 3, c. 23, 2 Vic. c. 13, and 2 Vic. 
c. 1 7, consolidates and amends the laws relating to the copy- 
right of designs for ornamenting articles of manufacture 
therein particularly set forth and described. 

The 6 & 7 Vic. c. 65, extends the protection of the last- 

d2 
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mentioned act to snch designs as are not of an ornamental 
character, and not included therein. 

These three acts provide for the dne registering of the 
proprietorship in the copyright of hooks and assignments 
thereof, and in dramatic and musical pieces, whether in 
manuscript or otherwise, also in the copyright of designs. 
See also 7 Vic. sess. 4, c. 12, "an act to amend the law 
relating to international copyright." 10th May, 1844. 

In order that a party may entitle himself to the penalty 
inflicted hy the provisions of this statute, it must he shewn 
that the date and the name of the engraver is engraven on 
the print, hut it has heen the subject of considerable doubt 
whether in default of these requisites, a party injured by the 
violation of his rights given by the statute, would be remedi* 
less at law, or in a court of Equity. In a case decided in 
Banc, (a) ; Lord Kenyon considered that the date was of 
importance, that the public might know the period of the 
monopoly, and that the name should appear that those who 
wished to copy it might know to whom to make application 
for consent. 

It is said that formerly the courts were very reluctant to 
interfere by injunction to restrain the violation of a copyright; 
thus in an anonymous case reported in Vernon (b), upon a 
motion by the king's patentees, for an injunction to stop the 
sale of £ngUsh bibles printed beyond sea. Lord keeper King 
refused the application until the validity of the patent had 
been tried at law. The same judge abo in a subsequent case 
(c) refused to grant an injunction against printing bibles, 

(a) Thompson v. Symonds, 5 T. R. 41 ; but see Blackwell v. Harper, 
2 Atk. 96; Roworth v, Wilks, 1 Camp, 607 ; Harrison v. Hogg, 2 Ve«. 
JuB. 323. 

{b) V. 1. 120. (<?) HiUs & An. v. Univ. of Oxf. 1 Vem. 276; see 
also Baskett r. Cunningham, 2 Eden. 137; Qrierson v. Jackson, Iri«b, 
T. R. 304. 
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until the plaintiffs had hronght their action in the king's 
Bench. 

Under the more modem practice, however, a different usage 
has been adopted, for in cases where the circumstances 
warrant it, the party will be entitled to an injunction, not 
only to the hearing, but upon proper application a perpetual 
injunction will issue ; for in the case of the University of 
Oxford and Cambridge t;. Richardson (d), lord £ldon states 
that there were many instances in his own memory in which 
the court had granted or continued an injunction, although 
the title was not clear at law ; — that the court had lately said, 
possession under colour of title is ground enough to enjoin. 

5. When negotiable securities, such as notes or bills of 
exchange, have been given for an illegal consideration, or are 
in any manner tainted with fraud, and are indorsed according 
to the usage of merchants, the indorsee will not prima facie 
be affected with the fraud, if the indors^oient take place 
before they become due; therefore the court will interfere to 
restrain its further negociation, and viewing the case in the 
nature of a bill filed to restrain irreparable mischief, will grant 
a special injunction on certificate of the bill filed, supported 
by an affidavit of the circumstances of the fraud (e). But 
where the notes or bills are assigned after they have become 
due, the assignee must take them subject to all the equities 
which attached to them, immediately previous to the assign- 
ment» And it is said that where a bond or covenant obtained 
under circumstances of fraud, is assigned to a third person 
for a valuable consideration, and without notice, such bona 
fide assignee can have no remedy upon the bond, either at 
law or in equity ; for although the more modem ufiage dis- 

(rf) 6 Ves. 707. 

(e) 1 Fonbl. Eq. 43; Patrick v. Harrison, 3 Bro. C. C. 476. 

d2 
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regard the policy of our common law doctrine, whidi would 
not permit the assignment of a chose in action, yet, in 
compliance with the ancient principle, whenever, at the present 
day, a chose in action is assigned (of which the transfer of a 
hond is an instance), it is considered in the nature of a trust* 
to permit the assignee to use the name of the assignor to 
recover payment (/); consequently, as in this case, the holder 
cannot sue except in the name of the fraudulent assignor, he 
cannot recover at law upon the hond ; — he is therefore left to 
his remedy in equity, which also fails him, the instrument 
heing obtained by fraud (g). 

A court of Equity will also interpose by an injunction 
to restrain the transfer of stock, or the receipt of bank 
annuities (A). See here the 4 sec. 5 Vic. c. 5, relating to the 
restraining of stock, where upon a summary application an 
injunction is granted under the statute, the party obtaining it 
must proceed to file his bill within due time afterwards. 
Marquis of Hertford v. Swisse, 8 Jur. 71. 

6. Nuisances are either public or private. A public nuisance 
is that which affects many persons, or the community at large. 
A private nuisance is that which affects individuals, by erect- 
ing anything offensive, such as a swine sty, stopping up or 
obscuring ancient lights, fixing a spout so near another's 
dwelling that the rain falls down and injures the foundation 
thereof, &c. 

In the case of a public nuisance the most usual and proper 
course, is to file an information in the name of the Attorney- 
general, whose consent must be obtained for that purpose (t) ; 
but it appears that an information is not in all cases of public 
nuisance absolutely necessary, for if there be a special 

(/) Bl. B. 2, 442. (g) I Madd. 164. (h) Ibid, 
(i) Att.-Gen. v. Heath, 18 Ves, 214, Argo, 
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grievaoce arising out of a common injury which affects certain 
individuals more than others, equity would, hy analogy to the 
qtd tarn action at law, interfere to protect the private rights of 
those individuals, and there have heen several instances of 
application, at the suit of private persons to a court of Equity 
on the ground of public nuisance (J). 

Although a public nuisance be such as to affect many 
persons, yet, it may at the same time be of a private nature, 
where an individual suffers some extraordinary damage beyond 
the rest of the king's subjects by a public nuisance ; as if by 
means of a ditch dug across a public way, which is a common 
nuisance, a man or his hone suffer any injury by falling 
therein : for this particular damage, which is not common to 
others, the party shall have his action (k). 

In Spenser v. the London and Birmingham Railway 
Company (/)u it was determined, that where certain individuals 
suffer an injury from a public nuisance quite distinct from 
that of the public at large, such individuals have a special 
right distinct also from that of the public at large, and the 
court will entertain a bill filed by them to be relieved from 
the nuisance. 

Injunctions to restrain nuisances extend to such only as are 
nuisances at law : the fears of mankind, however reasonable, 
will not create a nuisance (m) ; but there are many acts 
indictable at common law, as public nuisances, which cannot 
from their nature be cognizable in a court of Equity. A 
brew-house, dye-house, smelting- house, lime-kiln, tan-pit, or 
pig- sty, if established in such inconvenient parts of a town as 
to incommode the neighbourhood, are common nuisances; 



(j) Barnes v. Baker, Amb. 158 ; Mayor of London v. Bolt, 5 Yes. 
129; Duke of Orafton v. Hilliard, cit. 18 Yes. 219. 
(A) BL B. 3. 220. (Q 8 Sim. 193. (m) Barnes v. Baker. 
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and every thing which causes not only an unwholesome smell 
and renders life and property uncomfortahle, is a nuisance (n), 
and may by possibility form a subject for the interference of a 
court of Equity. 

The jurisdiction of a court of Equity, in cases of purpres- 
ture* and nuisance, is founded on the right to restrain the 
exercise or the erection of that which would create irreparable 
damage to indiyiduals, or to the public (o); so that when a 
nuisance and purpresture in a harbour are committed, an 
information in equity lie» to abate them (p). 

In cases of private nuisance, whether it relates to obscuring 
ancient lights, or lights not ancient, but the enjoyment of 
which depends on some covenant, diverting water courses, 
and exposing the plaintiff to inundation, or any other material 
injury to the comfort of his existence, the court will upon 
application interfere by injunction, to restrain a party from 
proceeding in the grievance which forms the subject of 
complaint. 

Although there have been instances in which the court has 
granted an injunction to restrain the injury (q), and where a 
plain case of nuisance existed, lord Hardwicke said the court 
will interfere upon affidavit, certificate, and notice, and will 
not suffer the nuisance to go on in the meantime (r); yet now 



(n) Rex. V, Pappinean, Stra. 686; Rex v. White, Burr. 833. 

* Or pourpresture, from the French pourprUe, that is, when one 
encroacheth, or makes that several to himself which ought to be 
common to many, Coke, Inst. 2. 38, hut which in its common accepta- 
tion, signifies an encroachment on the king, either upon his demesne 
lands, or in the highways, rivers, harbours, or streets. 

(o) 8 Atk. 751. Mitf. 155, 4th edit. 

{p) Att.-Gen. v, Richards, 2 Anst. 603. See also Att.-Gen. r. Forbes, 
2 M. & G. 133. 

{q) Eliz. Bond's case. Mo. 238. 

(r) 2 Ves. 453 j 2 Dick. 488. 
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in almost every case it seems to be necessary both in jmblk 
and private nuisances, that a judgment at law ascertaining the 
-rights of the parties should be obtained previous to granting 
the injunction («). 

Something similar to writs of injunction are bills of peace, 
and bills of interpleader. A bill of peace is that which lies in 
cases where a person has a right which may be the subject of 
litigation between various persons, at difierent times, and by 
difierent actions ; the court will thereupon, for the purpose of 
preventing a multiplicity of suits (0> direct the parties to try 
the vahdity of the title at law, and if the issue be favourable 
to the plaintiff, an injunction will be granted. Bills of this 
description are chiefly brought where there are disputes 
between lords of manors and their tenants, or the tenants of 
one manor and another, to prevent the endless actions of 
trespass which might otherwise be brought ; since each action 
would only determine the particular right which formed the 
subject of it between the parties to the action (u). 

A bill of interpleader is resorted to where a person in 
possession of an object in which he claims no interest or title, 
is in danger of being harrassed by the conflicting demands of 
several other persons asserting their right to the same object, 
in different or separate interests, and knows not to whom of 
the rival claimants he ought to deliver it up. The bill prays 
that such claimants may interplead; that is, try their several 
rights among themselves, in order that the court may adjudge 
to whom the property belongs, and that the plaintifl^ may 
forthwith stand indemnifled. The plaintifl* must offer to bring 



(*) Att.-Gen. v. Cleaver, 18 Ves. 211. 
(t) Baker v, Shelbury, 1 Ch. Ca. 70 ; 2 Atk. 484. 
(u) Lord Tenham t\ Herbert, 2 Atk. 483 : Harrison v, Gardiner, 
7 Ves. 310. 

d3 
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the money or property into court. If the defendants have 
akeady commenced actions at law, or salts in equity, the 
injunction must be prayed for to restrain them from proceed- 
ing therein, until the right is determined (v). An affidavit 
may be read in support of the motion for an injunction (te;). 
The common injunction must be first obtained, and afterwards 
the plaintiff should move for the injunction to stay trial. 
Upon fiUng the bill, the plaintiff ought to annex an affidavit 
thereto, that he doth not exhibit his bill hy fraud and coUusion 
with the defendants, but spontaneously for his own security. 
If the plaintiff should neglect this formality, and the bill be in 
consequence demurred to, the court which does not look upon 
interpleaders favourably, will not relieve the plaintiff who 
makes such default (ai). 

Upon the same grounds of equitable interference which 
induce the court, under a bill of peace, to relieve persons from 
being subjected to a multiplicity of suits for the same object ; 
or by means of a bill of interpleader, to compel several 
claimants of the same property to ascertain the party really 
entitled thereto, for the sake of indemnifying an uninterested 
stake-holder,-^it will also lend its aid to a person who is 
apprehensive of being subjected to a future inconvenience or 
hardship, which may possibly be the result of the negligence 
or inadvertency of another, and will quiet the party's appre- 
hension by removing the cause of it. Thus, where property is 
bequeathed to one, subject to the life of another person still 
in existence, and he in remainder is desirous of securing it 
for himself, against any accident which may befal it previous 
to the time when it shall fall into possession, or his legal 



(v) LaDgstoD V. Boylston, 2 Yes. Jan. 101. 
(w) Diingcy v. Angove, 3 Bro. C. C. 36. 
{x) Metcalf V. Harvey, 1 Ves. 249. 
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remedy can be enforced, he may apply for that purpose, and 
the court will direct the tenant for life in possession to 
gaarantee the property by entering into a proper security, 
against any subsequent disposition or wilful destruction. A 
bill exhibited under these circumstances, is called a bill, quia 
timet. 

Upon the general maxim, "Nemo bis vexari debet pro 
eadem causa," if a plainti£F proceeded both at law and in 
equity for the same thing, the court until lately would compel 
him to elect in which court he intended to proceed, the order 
providing that the plaintiff, his clerk in court, and attorney at 
law, having notice of the order, should, within eight days after 
such notice, make his election in which court he intended to 
proceed (y). But before the defendant was allowed to put the 
plaintiff to his election, he must not only have filed his 
answer, but the time also for the plaintifi's excepting to the 
answer must have expired ; for it might have happened, that 
until he had a complete answer, the plaintiff could not decide 
in which court it was most advisable he should prosecute his 
claim (z). There is however an exception in the case of a 
mortgagee, who it seems may foreclose in equity, proceed to 
an ejectment at law, and bring an action on the covenant of 
the mortgagor to pay the money at the same time (a). 

But the new rules in Chancery (9th May, 1839), alter the 
time as to when the plaintiff shall make his election ; for it is 
there ordered that in all cases in which it shall be alleged that 
the plaintiff is prosecutiDg the defendant in this court, and 
also in some other court for the same matter, the defendant in 
eight days after filing his answer, or further answer to the 



(y) Jones r. Earl of Strafford, 3 P. Wms. 90. 
(z) Brown r. Poyntz, 3 Madd. 25. 
(o) Lyster v, DoUand, 1 Ves. 431. 
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plaintifF'B bill, shall be entitled as of course, on motion or 
petition, to the usoal order for the plaintiff to make his 
election in which coort he will proceed, with the usual direc* 
tions in that behalf, unless the plaintiff shall, before the 
expiration of the eight days, have delivered exceptions to the 
defendant's answer, or have referred his further answer on 
former exceptions. And in case the plaintiff shall have 
delivered such exceptions, or referred the defendant's farther 
answer within such time, the defendant shall be at liberty, by 
notice in writing, to be served on the plaintiff's clerk in 
court, (now his solicitor,) to require the i^ntiff to procure the 
master's report on such exceptions, within four days from the 
service of such notice. And if the plaintiff, being served with 
such notice, shall not procure the master's report in four days 
accordingly, or if the exceptions shall not be allowed, the 
defendant shall then be entitled as of course, or motion, or 
petition, to the usual order for the plaintiff to elect in which 
court he will proceed with the usual directions. But in either of 
such cases the plaintiff shall be at liberty to move that sach 
order may be discharged on the merits confessed in the answer. 

Of bills denominated certiorari, and bills of discovery, also 
bills to perpetuate the testimony of witnesses* we shall here- 
after speak more fully. It is therefore only necessary to 
mention them in this place as being sometimes made use of 
for the prevention of fraud, 

II. Having in the foregoing division endeavoured to show 
in what manner the jurisdiction of the court of Chancery 
exercises itself to prevent fraud, we shall now proceed to 
examine the second part of our subject, and see how the court 
will interfere to redress fraud after it has been committed. 

Fraud, or dolus mains, is by the civilians defined to be 
5' oranis calliditas, fallacia, machinatio, ad circumveniendum, 



fidleodiim vel decipiendam alteram adhibita " (b), which defi- 
nition would perhaps be found to embrace the opinion our 
judges have formed respecting it ; although to give a fuller 
scope to the courts of law and equity, for reheving in every 
instance of deception and artifice that may be employed in all 
transactions made cognizable before their respective tribunals, 
they have refrained from stating as a general proposition what 
does constitute fraud (e), or to what extent they will relieve 
against it. Fraud, in its highest degpree of turpitude, may be 
considered as being little less than positive crime. And in 
ordinary cases of fraud it is the province of equity to undo 
the whole transaction and replace the parties in their former 
situation (iQ. But our courts of Ek^uity do not regard it in 
any other light than a civil injury, and will certainly, in cases 
where artifice or collusion has been practised, give the injured 
party a remedy, not only against the fraudulent person, but 
will extend it also against his representatives (e). Length of 
time forms no bar to a remedy against fraud ; therefore the 
statute of limitations cannot be got up as a defence to a bill 
for the discovery of fraud (/). Delay will not purge a fraud, 
for every delay arising from it, adds to its injustice, and 
multiplies the oppression (g), although the courts will hesitate 
to relieve where length of time afibrds the presumption of 
acquiescence. 

A court of Equity cannot take cognizance of fraud in 
obtaining a will relating either to real or personal estates. 



(b) D. L. 4. T. 3. 

(c) Mortlock V. BuUen, 10 Yes. 306. 

(d) Daubury r. Cockbum, 1 Mer. 644. 
le) Garth v. CottOD, 3 Atk. 767. 

(/) Bicknell v, Gough, 3 Atk. 558. 
ig) Alden v. Gregory, 2 Eden 285. 
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The oonsideration of the former pertams to a coutt of law (h); 
the latter is cognizable only before a spiritual tribunal (t). 
In all other cases of fraud, not penal, equity exercises a 
concurrent jurisdiction with courts of law (J) ; and it will not 
interfere to set aside a will, without directing an issue at law 
(k), nor establish a devise of a trust without a trial at the 
instance of the parties. 

The rules which have been laid down upon this subject, are 
the following (/) : — 1. That the rule of law and equity 
respecting fraud are the same, t. e,, that it must never be 
presumed, although that may be a fraud in equity which is not 
so at law ; 2. If the principle in a fraud be released, those 
who were only secondarily liable, cannot be proceeded against ; 
3. A deed which is impeached for fraud, cannot be supported 
by evidence of considerations wholly different* from those 
stated in it ; 4. If a deed be obtained by fraud, it will be set 
aside in toto, and not in part only (m). 

The suggestio falsi is not in every instance relievable in 
equity ; as where on the part of the vendor there is a false 
affirmation of value, or a vague recommendation of the 
property intended to be sold, denominated by the civil law 
simples commendation because the purchaser is bound to use 
his senses, and ought not to rely on such wild unmeaning 
expressions as are used by vendors in praise of their goods. 
Yet where there has been a fraudulent statement given by the 
vendor, with the intentbn to deceive in a matter which lies 



(ft) Powis V* Andrews, 3 Bro. P. C. 476. 
(i) lb. 449; Archer r. Mosse, 2 Vern. 8. 
(j ) Colt V. Woolaston, 2 P. Wms. 136. 
{k) Bates V, Greaves, 2 Ves. Jun. 288. 
(0 1 Madd. 261. 
(w) Madd. Ch. Pr. V. 1. 261. 
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within his own knowledge, and the circumstances are sndi, 
that the purchaser is not hound to inquire further ; as when 
the vendor asserts that a greater rent is paid for the estate 
than is actually received, a remedy will lie against him (») ; 
for the value of the r^it is only known to the vendor himself, 
and the purchaser, after all his diligence, must rely on his 
(the vendor's) statement of the fact. Equity will also relieve 
a person who, hy false representation, has heen induced to 
enter into a contract, whether the party making the mis- 
representation was aware of it or not (6),* 

A suppressio vert, when it amounts to a fttiudulent conceal- 
ment, is a matter for relief in equity, eiqpecially if the party 
suppressing the truth, endeavours to take advantage of the 
mistake which another has heen led into, in consequence of 
such concealment ; and it was said hy the lord Keeper in 
Salkeld v, Vernon (p), that no rule was hetter established 
than that every deed obtained on suggestio falsi or suppressio 
vert was an imposition in a court of conscience. 

There has been no little doubt in our courts respecting the 
subject of inadequacy of consideration, t. e,, how far unfair- 
ness of price will be suffered to affect a contract. In two well 
known cases (^), which are usually cited for the sake of 
the quotation contained in them, we have the opinion of lord 
Eldon on the subject ; in one of which, after showing that 
although a bargain may be unconscionable, yet it may be valid, 
he adds, "Unless the inadequacy of the price be such as 



(n) Sug. V. & P. p. 4. 

(o) Neville v. Wilkinson, 1 Bro. 0. E. 546 ; Evans v, Bicknell, 6 Yes. 
174. Broderick u. Broderick, 1 P., Wms. 289. 

* Small V, Attwood ; Attwood w. Small, appeal. 

(/)) 1 Eden, 69. 

{q) Coles V. Trecothick, 9 Ves. 246; Astley v. Weldon, 2 Bos. & 
Pull. 351. 
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shocks the conscience, and amounts in itself to conclusive 
evidence of fraud in the transaction;" in the other he says, 
*' The inequality must be so gross, as that a man would start at 
the bare mention of it.** Now as all men's consciences are not 
governed by the same principles^ some possessing a greater 
power of flexibility than others (insomuch, that where the 
high-toned sensibility of the moralist would be shocked and 
scandalized at the bare mention of a hard*fought bargain, 
that of the keen, sharp-dealing, veteran stockjobber, would 
lead him to regard it as merely a happy business-like trans** 
action), it will follow, that to fix the standard of inequality 
of consideration to that point which is to shock the conscience, 
would be to establish a medium as variable as human opinion 
itself, and would answer no other purpose than the endeavour 
to fix the length of each chancellor's foot as the statute 
measure of the realm, which would be (according to a high 
legal authority) an uncertain measure indeed ; for one 
chancellor has a long foot, another a short foot, and a third 
an indifferent foot (r). 

The ground then of setting aside a contract for inadequacy 
of consideration is fraud; and it has been said, that there 
exists no case where mere inadequacy of price independently of 
other circumstances, has been held sufficient to set aside a 
contract (s). A bill, therefore, to avoid an agreement for 
inadequacy or oppression, must be preferred under colour of 
fraud, which may be proved by the facts attending the trans- 
action, either on the face of the instrument, or by extrinsic 
evidence. Also ^here a party has through surprise been 



(r) See Selden's Table Talk, Tit. Eqy., quoted in a note to Bl. Com., 
B. 3. 432. 

(s) Griffith V. Spratby, 2 Bro. 180. n.; Lowther r. Lowther, 13 
Vefl. 103. 
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induced to enter into a contract* and seeks to be relieved from 
it in a court of Equity, he must show the surprise to have 
been such as was accompanied with fraud and circumvention (t), 

A voluntary settlement, although binding against the party 
who makes it, will frequently be set aside in a court of Equity 
asfradulent : and by the statute of Elizabeth (tf), settlements 
which are voluntary are deemed fraudulent and void against a 
subsequent purchaser for a valuable consideration, even where 
there has been a previous notice of such voluntary settlement. 

But where a voluntary conveyance is made by a solvent 
person in favour of his child, it is good against subsequent 
creditors, (provided the deed does not contain a power of 
revocation,) though he should, in the meantime, become 
indebted; but not against /nirc^^^ (v). 

If the parent at the time of such voluntary conveyance, 
was indebted as for as insolvency, and dies in debt, the child 
for whom it was intended, cannot claim the benefit thereof 
against the creditors of his father. 

From thb latter case we may observe, where an insolvent 
person makes a post nuptial settlement, it is void against 
existing creditors, because he is in fact assuming to give away 
property which does not belong to himself, but to his creditors. 
But after-creditors must take the settler's property as they 
find it ; for in trusting him they are not supposed to do so 
upon the credit of the fund which has already been divested 
from him by the settlement, but upon that of which he is 
already the ostensible owner, (to). 



(0 3 Ch. Ca. 114, 116. (m) (w) St. 27. C. 4. 

(r) Russel v. HammoDd, 1 Atk. 15, 16; Batterbee r. Farrington, 

1 Swan, 106. 

(it) Taylor v. Jones, 2 Atk. 600 j Lord Townshend v, Wyndham, 

2 Ves. 10. Vide Ede v. Knowles, 2 You. & Col., 178. 
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If a man before marriage settle all his property, or "what- 
soever kind it may be, upon his intended wife, though he 
should be indebted at the time, and she were aware of the 
circumstance, yet the transaction cannot be impeached even in 
favour of creditors ; for marriage is in itself a valuable con- 
sideration, and is a contract which prevents the parties from 
being again placed in the same situation as they formerly 
were. So also if a settlement be made subsequent to the 
marriage, in pursuance a bond or other agreement before 
marriage, or upon an agreement to pay money (if it be 
afterwards paid), it will be valid, both against creditors 
and purchasers, provided no fraud be mixed up with the 
transaction (x). 

If a woman being sole, secretly, on the eve of her marriage, 
convey her property to a stranger without the knowledge of 
her intended husband, this will be deemed a fraud, and will 
not, after marriage, exclude the marital rights from attaching 
on the property (y). 

If arrears have accrued upon a voluntary bond, they will 
constitute a valuable consideration, although the bond or 
instrument itself be void against creditors (z), 

A gift or voluntary conveyance from a man bordering on 
extreme old age, accompanied with a weakness of mind, will 
be viewed with jealousy by the courts ; for if any imposition, 
undue influence, or stratagem appear to have been resorted to 
by persons in whose favour the gift is made, to procure the 
same, it will be a ground for setting aside the conveyance (a). 



(a?) Brown v, Jones, 1 Atk. 190. 

(y) Draper's case, 2 Freem. 29 ; Pett v. Hunt, 1 Vern. 18. 
{z) GUham v, Locke, 9 Ves. 612. 

(a) Bridgman v. Green, Wilmot's cases, 61 ; See also Hunter 
27. Atkius, 3 &fy. & K. 113. 
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Bat weakness of mind, provided it does not sink into that state 
in which a man is said to be non compos mentis, is not a 
sufficient reason for rendering yoid a contract, unless fraad 
should appear in procuring it : " For the coort will not 
measure the size of people's understandings or capacities, 
there being no such thing as an equitable incapacity, where 
there is a legal capacity (b).** 

Underhand agreements, such as where a debtor by any 
additional security does that which would amount to a fraudu- 
lent preference ; Marriage-hrokage bonds, which are contrary 
to public policy, as tending to introduce improper and im- 
provident marriages ; and Fraudulent alienations by executors, 
are all of them transactions which will be relieved against in 
a court of Equity. 



(6) Osmond v. Fitzroy, 3 P. Wins. 131. 
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CHAPTER IV, 



INFANTS. 



It is stated by Blackstone, that when the court of wards 
was abolished by 12 Car. 2. c. 24, the guardianship which 
was annexed to the king as lord peramount under the feudal 
system over all his infant tenants, became totally extin- 
guished ; but resulted to the king in his court of Chancery, 
together with the protection of all other infants within his 
dominions (a). 

The guardianship which formerly pertained to the crown 
being taken away, the care only of infants belongs to the 
sovereign as parens patria, which care is delegated by him to 
the court of Chancery, and is confined to that court alone, 
since neither the exchequer nor any other court can assume 
the right of appointing a guardian, unless it be a guardian ad 
litem to conduct the defence of the infant if a suit be com- 
menced against him ; which power is incident to the juris- 
diction of every court of justice, as also to take care of the 
property of the infant whenever his interests are brought 
before them judicially. 

Both these above positions 4iave been questioned, and 
probably with some degree of reason and truth ; the one is 

(a) Bl. B. 3. 427. Smith v. Smith, 8 Atk. Rep. 304. 
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denied on the ground that the court of Wards was established 
for the purpose of guarding the interests of the lord, and not 
to abridge or control the legal rig^t of the natural father — the 
other proposition is also disputed on the principle that if the 
authority over infants resulted to the king as parens patri4B 
and by him assigned over to the court of Chancery, then 
would the court be bound to interfere in the case of the 
children of the poorest subject in the land, whereas it never 
interferes except in questions wherein property is involved, 
and which required, in the case of a minor, some protection 
to be thrown around it. 

The court of Chancery will exercise no authority over an 
infant unless he be made a ward of court, which is done by 
merely filing a bill on his behalf (b). But there are instances 
where the court upon petition without suit depending, has 
appomted a guardian and maintenance on behalf of the 
infant (c). And where the property is very small, a guardian 
will be appointed on a petition only, without reference to the 
master (d) ; but the court has no jurisdiction to appoint a 
receiver unless a cause be depending (e). 

Notwithstanding the power which a father may claim over 
his children during their minority as their natural and legal 
guardian, yet, if from his character and general conduct, the 
court has reason to consider him an improper person for the 
custody of his children, it will order their removal from his 
contaminating influence, for the sake of morality and general 
policy. The jurisdiction of the court assumes this paramount 



ijb) Amb. 303. 

(c) Ex-parte Kent, 3 Bro. C. C. 87. £x-parte Salter, Ibid. 500, 

& see the cases cite<L 

(d) Ex-parte Wheeler, 16 Ves. 266. (e) Ex-parte Whitfield, 2 Atk. 

315. 
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authority by reason of its representing the king as parent 
patria: — thus, lord Eldon in tlie case of de Mannerville (/), 
states that he once removed a child from his father, who was 
in the constant habit of drunkenness and blasphemy, poison- 
ing the mind of the infant. The court has also ordered the 
removal of a man's infant children from his custody, and 
appointed another guardian, where the fether appeared to 
have exercised gross ill-treatment and cruelty towards his 
infants {g) ; and in another case where the father had become 
insolvent, the court exercised the same controul. 

So when a father was about to take his child being a ward 
in chancery into a foreign country for the purpose of educating 
him there, he was restrained from so doing by the court (h). 
Indeed, it is the policy of the court of Equity to discounte- 
nance as much as possible the removing of infant wards out 
of the jurisdiction, with a view to their residing permanently 
abroad, except in a case of imperative necessity ; as where it 
is proved that a constant residence in a warmer climate is 
absolutely essential to their health, but the court will compel 
the guardians to bring them within the jurisdiction when 
required (i). In the case referred to in the margin, the late 
Lord Chancellor, Cottenham, after adverting to the principle 
on which the court proceeds, thus expressed himself: " In- 
dependently of this well-established rule of the court, and 
the principle upon which it proceeds, I am convinced that 
scarcely any thing can be more injurious to the future prospects 



(/) 10 Ves. 61, & see Wellesley r. Duke of Beaufort, 2 Russ. 1. 
(g) Whitfield v. Hales, 12 Ves. 492. 

{h) 10 ves. 63, Eyre v. Countess of Shaftsbury, 2 P. W. 102. 
(*) Campbell v, Mackey, 2 Myl. & Craig, 31 ; Stephens v. James 
1 Myl. & K. 627; Wyndham v. Ennismore, 1 Keen 467. 
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of English children, and particolarly to English boys, than a 
permanent residence abroad. Without the proper oppor- 
tunities of attending the religious service of the church to 
which they belong, separated from their natural connections, 
estranged from the members of their own fiiunilies, withdrawn 
from those courses of education which their contemporaries 
are pursuing, and accustomed to habits and manners which 
are not those of their own country, they must be becoming 
from day to day less adapted to the position which it is to be 
wished they should hereafter occupy in their native land." 

The somewhat harsh and unnatural law which, in cases of 
separation between the parents, denied the mother all access 
to her children, if the father chose to withhold them from her, 
underwent a salutary alteration by means of the st. 2 & 3 Vic. 
c. 54. Before the passing of this act, the father alone had 
the legal power over his children till the age of twenty-one 
years; but the mother, as such, was only entitled to their 
reverence and respect (j), which right, however, according to 
some moral writers and common experience, is such as 
provides but an imperfect obligation (k). But under the 
provisions of the above statute, it is enacted, that after 
passing of the same it shall be lawful for the lord Chancellor, 
(under which title according to a recent case (J), included also 
the vice-Chancellor) and the Master of the Eolls in England, 
and for the lord Chancellor and the Master of the Rolls in 
Ireland respectively, upon hearing the petition of the mother 
of any infant being in the sole custody or controul of the father 
thereof, or of any person by his authority, or of any guardian 



(j) Bl. 1. 463. W Paley Mor. Phi. 

(0 Ex. p. Mrs. In re the Custody of Infants, Act. West. 8 Nov. 

1839. 
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after the death of the Neither, if he shall see fit, to make 
order for the access of the petitioner to such infant, at 
such times, and subject to such regulations as he shall deem 
convenient and just; and if such infant shall be within the 
age of seven years, to make order that such infant shall be 
delivered to and remain in the custody of the petitioner until 
attaining such age, subject to such regulations as he shall 
deem convenient and just. But the privileges of this statute 
do not extend to any mother against whom adultery has been 
established by judgment in an action for criminal conversatioD 
at the suit of her husband, or by sentence of an Ecclesiastical 
court. 

The jurisdiction of the court of Chancery with respect to 
infant wards, generally relates to, 1. The guardianship; 
2. Maintenance; 3. Marriage. 

The statute 12 Car. 2. c. 24. gives the father power to 
dispose of, by testamentary disposition, the guardianship of 
his children, which may extend, if males, to the age of 21 
years ; if females, to that period or marriage whichever may 
first happen, and under this statute, it has been determined 
that a father may dispose of the g^uardianship of such of his 
children as may hereafter be bom, including those he may 
have by a subsequent marriage (m). 

A father may appoint a guardian to his natural child, and 
where he nominates persons to be guardians by his will, who 
consent to undertake the cliarge, the court will appoint them 
to be- guardians without any reference to the master (n). 

A mother cannot appoint a testamentary guardian (o), 



(m) 7 Ves. 348. 

(n) Chatteris v. Young, 1 Jac. & W. 106; Ward v, St. Paul, 2 Bro. C. 
C. 583 ; Peckham v. Peckbam, 2 Cox. 46. 
(o) Vellareal v, Mellisb, 2 Swan, 636. 
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although she may be appointed a guardian ; neither is the 
office of testamentary guardianship assignable, it being a bare 
power or trust (p). 

Strictly speaking, a guardian cannot be appointed for a child 
by a stranger, however much the child may be benefited by 
him, so as to deprive the parent of the right which naturally 
belongs to him of being its guardian ; but where a stranger 
leaves a legacy to an infant child, the law will see that he is 
educated according to his expectations (q), — Neither can a 
grandfather appoint guardians to his grandson, but he may 
give his estate to him on that condition, and, the father sub- 
mitting, is bound by it (r); and when the considerations are 
sohd, and not merely expectations, as where there has been 
some immediate irrevocable provision by which the child could 
be brought up in a manner suitable to its future property, the 
court will not suffer the father wantonly and capriciously to 
disappoint the expectations of his child ; but the circumstance 
that a Other's consent may be purchased by pecuniary consi- 
derations does not bres^ in upon the strictness of the above 
rule ; it merely shews that this paternal right, like any other, 
may be the subject of contract for a valuable consideration : 
thus, in the case of Lyons v. Blenkin, where a testatrix gave 
a moiety of an estate to her three infant grand- daughters as 
tenants in common in fee, and appointed her own daughter as 
tiie guardian of their fortunes with a discretionary trust for their 
maintenance, their father being still living, the court refused 
an application of the father, praying, that his children might 
be delivered up to him, lord Eldon saying that, under the 
circumstances, the testatrix, by the benefits she gave th 



(p) Mellish V, De Costa, 2 Atk. 14. 
(q) Powell r. Cleaver, 2 Bro. C. C. 600. 
(r) Blakfi t?. Leigh, Amb. 306. 
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children out of her property, had purchased the power of 
educating them in the way and under the control and 
guardianship which she had pointed out, and the parent had 
amsented to — his view of the case being that, if a testator 
think fit to provide a fund for the maintenance and education 
of jchildren during their minorities, and at the end of that 
period make a farther provision for them, and the father 
permit their maintenance to be supplied from that source, 
allowing them to be brought up with expectations founded 
upon a particular species of maintenance and education which 
he himself cannot afford to give them, he is not, according 
to the principles of the court, at liberty to say that he will 
take them from the course of education which they have 
hitherto pursued, and that too, at a period approaching to 
maturity of age, by applying a more scanty means for the 
purpose. His lordship, however, thus refers to the original 
principle: "Nobody can doubt that if I give a provision to 
your child, it does not give me or any one else a right to 
control your care of her ; not at all ; but on the other hand, if 
when she is young, I was to give her a considerable mainte- 
nance during her infancy which you could not have supplied, 
and a large fortune afterwards, and you the father permit her 
to take the advantage of that education, which you could not 
have afforded but through my gift, could you afterwards stop 
short and say that she should no longer have that advantage ? 
Under such circumstances the court would inquire what was 
most for her benefit" (s). 

Where a testamentary guardian refuses to act, another 
guardian may be appointed, by presenting a petition, and it is 
not necessary to file a bill; but it is otherwise if he has 
accepted the guardianship or acted therein, and has miscon- 

(*) Jac. Rep. 246. 
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ducted himself, for then a bill, and not a petition, must be 
filed (t), unless th^e be a cause already before the court. 

When any dispute arises between guardians as to the 
management of their ward, the court will interpose, and 
assume the office as guardian in chief. 

2. With regard to maintenance, it was formerly considered 
that the father being bound by nature to support his child, 
he could not claim any allowance out of the infant's property 
for his maintenance, unless totally incapable, either from 
poverty, or haying a numerous family to provide for besides, 
and was thereby reduced to indigent circumstances ; but now 
it is not necessary to show that the guardian or father is in 
distressed circumstances («), for if they be not of ability to 
maintain the ward, according to his expectations, they may 
claim a suitable allowance to be made for him during his 
minority (v). 

An allowance for maintenance to a guardian must be in 
relation to that which the infant is then entitled to, and not in 
regard to what falls in afterwards (w). 

The court will allow maintenance where the principal and 
the interest of a legacy to a child is vested, although there be 
a direction that the interest shall accumulate, till the legatee 
attain his age of twenty-one years (;r). And where, under an 
accumulation clause, the children have, as among themselves, 
an equal chance to take the capital with the accumulation, the 
court assumes the right of controverting the direction of the 
will, if it see that it is for the benefit of the infants, the chance 



(0 O'Keffe V. Casey, 1 Sch. & Lef. 106. 
(m) Roach V. Garvan, 1 Ves. 160. 
(v) Buckworth v. Buckworth, 1 Cox, 80. 
Iw) Chaplin v. Chaplin, 3 P. Wms. 368. 
ix) Stretch t?. Watkins, 1 Madd. 263. 

B 2 
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of surviving being equal, and can procure the consent of all 
persons interested. But when, in the event of the death of a 
child, under the age of 21, leaving issue, the accumulated 
property would have gone to the issue, lord EUdon expressed 
it as his decided opinion, that maintenance could not be 
allowed to that child (y). 

Generally trustees will not be allowed of their own authority 
to break in upon the capital of an infant's fortune for mainte- 
nance. It very rarely has occurred, that the court itself has 
done so, except for the purpose of putting the child out in 
life (z). 

Wherever maintenance is allowed it is always to be paid to 
the father out of the child's estate, and was never known to 
be deducted out of a legacy left by the father to his child (a) . 

3. Marriages of In/ants. The marriage of an infant ward, 
without the consent of the guardians, is called a ravishment of 
the ward, and punishable by st. West. 2. c. 35. 

When an infant is a ward in chancery, the consent of the 
court must be obtained upon a treaty of marriage, and the 
court will generally order a reference to the master, to ascer- 
tain whether the settlement proposed be a fit one, and if the 
court be not satisfied therewith, it will not allow the marriage 
to take place ; for although inequality of portion and fortune 
between the ward and the person seeking her in marriage, be 
not the material ingredient in the happiness of the married 
life, yet the court in this respect acts by way of analogy to 
the anxiety and prudence of the natural parent, who always 
takes care that such provision shall be made as will enable 



(y) Errat v. Barlow, 14 Ves. 203. 
(2) Walker v. Wetherell, 6 Ves. 474. 
(fl) Jefireys r. Jeflfreys, 3 Atk. 123. 
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infants to live in the world suitable to that rank to which their 
birth entitles them (b). 

If a female ward in chancery be desirous of marrying, the 
court will look very anxiously into the circumstances and 
fortune of the intended husband ; if he be of similar rank and 
fortune to the ward, attention will be paid to such circum* 
stances ; but if he prove to be a mere fortune-hunter, having 
no property of his own, the court will not allow him to touch 
any of her wealth (c), although it is the usual custom of the 
court, for the purpose of securing the happiness of the lady 
and ensuring the good conduct of the husband, to empower 
her, under the marriage settlement, to give one- fifth of her 
property to her husband, by will. But when a ward of court, 
having married without consent, died, pending a reference to 
the master for a settlement of her property, leaving one child, 
the husband, who was guilty of contempt in marrying her, 
having petitioned for part of her fortune, his application was 
dismissed with costs (d). 

Marrying an in^Eint ward of the court without consent is a 
high contempt ; and all persons concerned in the contrivance 
of it, knowing it to be such, are punishable for the contempt 
(e) ; and on the petition of the guardian all the parties will be 
ordered to attend, and the husband will be committed and 
furbidden to receive the visits of his wife until the execution 
of a settlement approved of by the master, when the husband 
may present his petition to be discharged. And it seems that 
marrying an infant ward of the court is a contempt, although 
the parties had no notice that the infant was a ward of court. 



(b) Smith V. Smith, 3 Atk. 305. 

(c) Ball v. Coutts, 1 Ves. & Bea. 297. 

(d) Dean v. Long, Rolls, Nov. 24, 1836. 
(«) Moore v. Moore, 2 Atk. 157. 
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As infants are fayorites of the court of Chancery, they 
cannot be bound by any settlement but what is fair and 
reasonable (/). 



Before the passing of the 7th of Ann, c. 19, if a mortgagee 
died in possession, and the estate descended to his infant heir, 
the mortgagor could not redeem his estate until such infant 
attamed his age of 21 years ; but by this statute infant trustees 
or mortgagees are empowered to convey, under the direction of 
Chancery, the estates they hold in trust, or mortgage, to such 
persons or person as the court shall direct (g). 

This statute however did not relate to cases in which the 
infant was a mere trustee hy construction (A); as where the 
mortgage money had been paid off previous to the death of the 
mortgagee, without any reomveyance of the mortg^ed estate 
having been executed ; or where a person having contracted 
for the sale of his estate (which in equity constitutes him a 
trustee of the estate for the purchaser) dies before a conveyance 
has been effected : — but now under the statute 1 Will. 4th, 
c. 60, the court of Chancery is in the former instance em- 
powered to make the infant heir of the mortgagee convey the 
estate to the mortgagor, and in the latter to compel the infant 
heir of the vendor to convey the estate to the purchaser. 

Also a more extensive power is given to the court to enforce 
conveyances by infants under the 2 & 3 Vic. c. 60, intituled 
" an act to explain and extend the provisions of an act passed 
in the first year of his late Majesty, King William the Fourth, 
intituled an act for consolidating and amending the laws for 
facilitating the payment of debts out of real estates." 



(/) Williams r. Williamfl, 1 Bro. C. C. 

(g) 1 Madd. 357. {h) Sug. Vend. & P. 182. 
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Wherein, after reciting that by the said act it was (among 
other things) enacted that where any lands^ tenements, and 
hereditaments had been or shoold be devised in settlement, by 
any person whose estate mider the said act, then in recital, or 
by law, or by his will, shonld be liable to the payment of any 
of his debts, and by such devise should be vested in any 
person for life, or other limited interest* with any remainder, 
lunitation, or gift, over which might not be vested, or might 
be vested in some person from whom a conveyance or other 
assurance of the same could not be obtained, or by way of 
executory devise, and a decree should be made for the sale 
thereof, for the payment of such debts or any of them, it 
should be lawful for the court, by whom such decree should be 
made, to direct any such tenant for life, or other person 
havbg a limited interest, or the first executory devisee thereof, 
to convey, release, assign, surrender, or otherwise assure tlie 
fee simple, or other the whole interest so to be sold to the 
purchaser or purchasers, or in such manner as the said court 
should think proper ; and every such conveyance, &c., or other 
assurance should be as effectual as if the person who should 
make and execute the same were seised or possessed of the 
fee simple, or other whole estate to be sold, and further 
reciting that doubts were entertained whether the therein- 
before recited provisions of the said act extended to authorize 
courts of Equity to direct mortgages'*' as well as sales to be 



* It had previously been decided in the case of Smetharst v. Long- 
worth, 2 K. 603, that the 1 Wm. 4. c. 47, § 11, (whereby the estates of 
deceased persons shall be decreed liable to be sold for the payment of 
his debts; and for that purpose, the court may compel the heir or 
devisee being an infant, to convey such estate to be sold to the 
purchaser,) did not -empower the court, even for the benefit of the 
in&nt heir, to direct a mortgage of his real estates for the payment of 
the ancestor's debts to which it was liable. 
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made of the estates of such infant heirs or trustees, (as therein 
were mentioned,) or of lands, tenements, or hereditaments, so 
devised in settlement, as aforesaid, and also to authorize such 
sales and mortgages to be made in cases where such tenant 
for life, or other person having a limited interest, or such £rst 
executory devisee, as aforesaid, was an infant ; — it was there- 
fore enacted that the said thereinbefore recited provisions of 
the said act should extend to authorize courts of Equity to 
direct mortgages, as well as sales, to be made of the estates of 
such infant heirs or devisees, and also of lands, tenements, or 
hereditaments, so devised in settlement as aforesaid, and to 
authorize such sales and mortgages to be made, in cases 
where such tenant for life, or other person having a limited 
interest, or such first executory devisee, is an infant. 
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CHAPTER V. 



BPBCIFIC PBRFORMANCB OF A0RBBMBNT8. 

Upon the well-known maxim, tliat " equity looks upon things 
agreed to be done as actually performed," is founded the 
jurisdiction of the court of Chancery in enforcing the specific 
performance of agreements : consequently, where a contract 
has been entered into for the sale of an estate, equity regards 
the vendor as a trustee for the purchaser of the estate sold, 
and the purchaser as a trustee for the vendor of the purchase 
money (a) ; and it is of no consequence to the completion of 
the contract, that the vendor or vendee died before the day 
appointed for completing the contract (b). So if, between the 
articles for the purchase and the actual conveyance, any 
accident should happen to the property after the day appointed 
for the payment of the purchase money, the vendee must bear 
the loss ; but, on the other hand, he will be entitled to any 
advantage which may arise therefrom (c). 

Upon the same principle it has been determined that, 
although a devise of real estates, to be sold for charitable 



(a) Sug. V. & P. p. 160. 

(&) Paul V, WUkins, Toth. 106 ; Winged r. Lefebury, 2 Eq. Ca. Abr. 
32, pi. 43. 
(c) White r. Nutt, 1 P. Wms. 61 ; Pain t?. Mellor, 6 Ves. 349. 

b3 
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purposes, is void under the mortmain act, yet, if there he a 
contract for the sale of the estate at the date of the will, the 
purchase money will he given to the charity, — ^the act 
extending only to the devise of real estates (d). 

Also, if money he directed to he laid out in the purchase of 
land, it is considered as land, and has all the incidents of a 
real estate. It will pass as land hy devise (e), although the 
estate itself he not conveyed to the purchaser until after the 
execution of his will (/). 

If the vendor die before the payment of the money for 
which the estate was agreed to be sold, it will g^ to his 
personal representatives, and form part of his assets, and not 
to the heir-at-law, who, if the estate be not yet conveyed, 
will be decreed to perform the agreement in specie, although 
the vendor covenanted for himself only, and not for his heirs : 
and the reason is that, as soon as the contract is entered into, 
the vendor is considered to have changed the land into moneff, 
and the purchaser to have changed his money into land (g) : 
but if an agreement be entered into by a tenant in tail for the 
sale of his estate, although it be binding on himself, yet it 
cannot be enforced against the issue in tail, unless they are 
absolutely barred (A) ; because the issue in tail claim per 
formam doni from the creator of the estate tail, and, therefore, 
although it was in the power of the tenant in tail to dock the 
entail by a particular mode of conveyance (formerly by fine or 
recovery, but now by inrolment), — that not being done, the 



(rf) Middleton t?. Spicer, 1 Bro. C. C. 201. 
(e) Green v. Smith, 1 Atk. 673. 
(/) Broom v. Monk, 10 Ves. 697. 

Ig) Atherley v. Vernon, 10 Mod. 618 ; Green v. Smith, 1 Atk. 572; 
Pollexfen v. Moore, 3 Atk. 272 ; Paul v, Wilkins, Toth. 106. 
ih) Cavendish r. Worsley, Hob. 203. 
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court cannot deprive them of the right they derive, not from 
the tenant in tail, but from the author of the estate tail (t). 

The above example appears to form an exception to the 
general rule in equity, that what is contracted to be done is 
to be considered as actually performed ; another exception is 
where, under a mere contract, for the sale of an estate, the 
purchaser will not be allowed to fell the timber growing 
thereon before he has paid the purchase money (j). 

The principle that, by a contract of purchase, the purchaser 
becomes in equity the owner of the property, applies only as 
between the parties to the contract, and cannot be extended 
so as to affect the interests of third persons : therefore, before 
the contract is carried into effect, the purchaser cannot, 
against a stranger to the contract, enforce equities attaching 
to the property (k). It was upon this ground, also, that 
lord Eldon, in Mole v. Smith (/), stated — that where a bill is 
filed for a specific performance, it ought not to be mixed up 
with a prayer for relief ag^nst other persons claiming an 
interest in the estate. 

The object of a court of E^^uity in decreeing a specific 
performance of agreements, which are founded in bona fide 
considerations, is for the sake of giving the party seeking 
redress a more perfect remedy than was allowed him in a 
coulrt of common law, in which he could only recover 
damages for a breach of the contract, and not compel its 
completion; and this branch of the Chancellor's equitable 
jurisdiction is, by lord Hardwicke, said to be the most useful 
one ; for a court of Equity interferes on this ground, namely, 
that the party who has entered into a covenant is, in 



(i) V. k P. 184. 0*) Crockford v. Alexander, 15 Ves. 138. 

(*) Tasker v. Small, Myl. & Cr. V. 3. 70. (/) Jac. 490-4. 
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conscience, bound, not only to make compensation for the 
breach, where he is unable to perform it, but also actually to 
perform it when it shall be in his power (m). This, however, 
extends only to such contracts, the specific performance of 
which is essential to justice, and where the legal remedy is 
defective ; for if damages for a breach of the covenant be all 
that justice can require, as in the case of a contract for stock 
in the pubbc funds, equity will not interpose (n). 

When a party is called upon to do an act which he is not 
lawfully competent to perform, equity will not enforce the 
agreement, for that would expose him to another action for 
damages at the suit of the person injured by such act; 
therefore, if a bill be filed for the specific performance of an 
agreement made by a man who appears to have a bad title, he 
is not compelled to execute it unless the party seeking 
performance be willing to accept of such a title as he can 
give, and that only where an injury would be sustained by 
the party plaintiff, in case he were not to get such an execu- 
tion of the agreement as the defendant can give : " the 
reason," said lord Redesdale, " among others, I take to be 
this, — not only that it is laying the foundation of an action- 
at-law, in which damages may be recovered against the party, 
but also that it is by possibility injuring a third person (o). 

Where also, from the circumstances, it is doubtful whether 
the party meant to contract to the extent that he is sought to 
be charged, this is another ground in which courts of Equity 
refused to enforce specific execution of agreements (p). 

If, however, a party enter into contract to sell an estate, 



(m) Alley v. Deschamps, 13 Ves. 228. 
in) Mitf. Tr. PI. p. 118, 19. 
(o) Harnett v. Yielding, 2 Scho. & Leftr. 654. 
(p) Ibid. 
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and it tarns oat that he is anable to complete his contract, bat 
is nevertheless able to perform a part of it, the coart will 
compel him, if the parchaser choose, to execute as much of 
the contract as he is able ; unless the performance would be 
unreasonable, and prejudicial to persons interested in the 
property, but who are not parties to the contract (q). 

Sometimes, in a written agreement, there is a penalty 
inserted in the event of non-performance ; but this does not 
give a party the option of pa3ring the penalty, and thus 
reb'eving himself from the performance of the agreement : 
thus, where in articles for the purchase of an estate, there was 
a provision that if either broke the condition he should pay 
100/. to the other, on forfeiture by one of them, lord 
Hardwicke decreed a specific performance (r). 

If, after an agreement for the sale of an estate, either of 
the parties wish to compel the other to observe the contract, 
he must make his own part of the agreement precedent ; for 
he cannot take proceedings against the other without an 
actual performance of the agreement on his part, or a tender 
and refusal. Thus, the vendor cannot bring an action for the 
purchase money without having executed the conveyance, or 
ofiered to do so ; on the other hand, the vendee cannot main- 
tarn his action for a breach of covenant, without having 
tendered a conveyance and the purchase money (s). 

Agreements which the court will decree to be specificaUy 
performed must be, 1, According to the forms prescribed by 
law ; 2, Between parties able and willing to contract ; 3, They 
must be certain and fair. 



(g) Thomas v, Dering, 1 Ke. 743. 
(r) Howard v. Hopkins, 2 Atk. 371. 
(») V. & P. 229- 
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1. With regard to the first reqaisito^ namely « agreements 
which most be according to the forms prescribed hj law; 
these forms depend upon the statute 29 Car. 2. c. 3, s. 4, 
usoally denominated the Statute of Frauds ; which provides, 
among other things, that no action shall be brought, whereby 
to charge any person upon any agreement made upon any con- 
sideration of marriage, or upon any contract, or sale of lands, 
tenements, or hereditaments, or any interest in or concerning 
the same, unless the agreement upon which such action shall 
be brought, or some memorandum, or note thereof, be in 
wrking, and signed by the party charged therewith, or some 
other person thereunto by him lawfully authorized. By a 
liberal interpretation of this clause of the statute, a letter 
containing the terms of the agreement, the consideration, 
and the subject-matter of contract, has been held sufficient 
(t) ; but the court will not enforce the specific performance, 
unless a fair inference may be deduced from the letter, 
that it imports a concluded agreement (u). 

There have been cases wherein a written contract has been 
dispensed with, notwithstanding the requirements of the 
statute, as where a parol agreement has been in part performed, 
where it was admitted or proved that it was that very agree- 
ment which was partly executed (v) ; and it is on this ground 
of fraudulent dealing that the court grants relief in these 
cases, t.e. in allowing one party to proceed in the contract, 
and flien taking advantage of the statute, by insisting on its 
not being in writing (w). 



•^u 



(t) Kennedy v, Lee, 3 Meriv. 441. 

(u) Huddlestone v» Briscoe, 11 Yes. 591 ; Stratford v» Bosworth^ 
2 Yes. & Bea. 346. 

(v) Lindsay v. Lynch, 2 Sch. & Lefr. 8. 
{w) Savage v. Foster, 2 Mod. 36. 
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Whenever the aid of the court is sought for the purpose of 
establishing a parol agreement, on the ground of part 
performance, it must not only be shewn what the agreement 
itself was, but that the proceedings alleged, by way of partial 
performance thereof, did not constitute merely a voluntary 
act, or a step introductory to the contract (jf), but as being done 
in part execution of the substance of the agreement, and as 
forming a necessary portion of it, and as such that the 
parties would suffer an injury equivalent to fraud, in conse- 
quence of a refusal to perform that agreement in specie. The 
principle of the cases is, that the act must be of such a 
nature that, if stated, it would of itself ii^er the existence of 
some agreement, and then parol evidence is admitted to show 
what the agreement is (y). 

If the vendor on a parol agreement, for the purchase of 
lands, let the vendee into posseesion, this has been held to be 
a part performance, especially where the party on being 
admitted into possession has laid out money in improving 
them (z). 

Whether payment of money, either in full, or merely in 
part, t. e. by way of earnest, for the subject of contract, 
amounts to a part performance, has been a much disputed 
point. Ix>rd Redesdale, in a case which came before him (a), 
stated his opinion, that the payment of money is not a part 
performance, yet there, as was observed by the Master of the 
Rolls, in Frame v. Dawson, the act can hardly be said to be 
equivocal in its nature, as the payment of a price presupposes 



(x) 1 Bro. C. C. 412 ; Lacon v. Mertins, 3 Atk. 4. 

(y) Frame v. Dawson, 14 Ves. 386. 

(z) Hawkins v. Holmes, 1 P. Wms. 770. 

(a) Glinan r. Cooke, 1 Sch. & Lefir. 40. 
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a sale, but the money may be repaid, and the parties are 
restored to their former situation. 

The defendant to a bill filed for specific performance of a 
parol agreement may, notwithstanding he has by his answer 
admitted the agreement, insist upon the statute of frauds, 
which will be a good defence ; but if he by his answer submit 
to perform the parol agreement (b), or having admitted such 
agreement, he do not submit to perform it, nor yet insist upon 
the statute, he is taken to have renounced it, and a specific 
performance will be decreed (c). 

Covenants which are said to run with the land will, in a 
court of Equity, be decreed to be specifically performed, either 
for or against successive owners of tiie land (d). 

It is laid down as a general rule that, where a person 
stipulates to perform that which it is either in his own power 
to do, or in the power of others over whom he can exercise 
control in that behalf, the court will compel him to do it or 
procure it to be done, unless the circumstances of the case 
make it highly unreasonable to do so (e). Thus, a married 
man has been ordered to procure the acknowledgment by 
his wife of a fine in mortgaged lands (/). But if the 
husband, after entering into a contract for his wife, alleges an 
absolute inability to perform Ms covenant, and offers to put 
the party in the same situation as if the agreement had never 
taken place, a specific performance will not be decreed (g). 

We have before observed that, if one party wish to compel 



(6) Amb. 680. 

(c) Cooth V. Jackson, 6 Yes. 37 ; Moore v. Edwards, 4 Yes. 24. 

Id) 1 £q. Cas. Abr. 473. 

(e) Costigan v. Hastier, 2 Scli. & Lefr. 166. 

(/) Rust V, Whittle, Tot. 94. 

{g) See what is said in Morris v» Stephenson, 7 Yes. 478. 
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a specific performance by the other, he most make his own 
part of the agreement precedent. So, if a plaintiff apply for 
the aid of a court of Equity, he muBt come into court with 
clean hands ; for, he who seeks equity must do equity : 
therefore, if a party file his bill for specific performance, and 
it can be shewn, even by parol evidence, that there has been 
any mistake, or omission, or unreasonableness, fraud, surprise, 
concealment, misrepresentation whether wilful or not, or 
unfairness, as in case of intoxication attending the transac- 
tion; in any of these cases the plaintiff's bill will be dis- 
missed (A). Upon this favourite maxim, t. e. that "he who 
seeks equity must do equity," the court has assumed a most 
wholesome and provident jurisdiction of giving relief, and 
affording a maintenance to those who, under the strict rules 
of the courts of law, would, in the absence of any indiscre- 
tion on their own part, be left remediless : — ^thus, in the case 
of insolvency of the husband, where the wife's life estate, 
which she may have in property, is attainable by the husband, 
or the assignee of the husband at law, the severity of the law 
most prevail ; yet, if it cannot be reached except through the 
intervention of the court, equity, though it avoids giving 
ofience to the courts of ordinary jurisdiction, and therefore 
follows the law, by granting to the husband, or his assignee, 
the wife's estate, nevertheless withholds its assistance till it 
has imposed certain conditions, which in fairness and justice 
ought to be performed, and refuses to hand over to the 
assignees of the husband, to flie exclusion of the wife, the 
income of the property, which the law intended for the 
maintenance of both, until is has secured to the wife the 
means of subsistence (t). 



(h) Madd. V. 1. 406. (i) Sturges v. Champhreys, Sittings at 

West. Nov. 7. 1839. Mont. & Ayr. B. 616. 
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If an agreement be fair and reasonable at the time of its 
commencement, any subsequent increase or depreciation oi 
yalue will not be a ground to impeach the transaction or resist 
a specific performance of the agreement, provided the partBes 
acted with fall knowledge of the nature of the property and 
its possible liability to fluctuate in value (j). 

But a bill for the specific performance of an agreement to 
refer matters to arbitration will not lie, if the court be not part 
of the agreement, it cannot give the arbitrators authority to 
examine upon oath. Moreover, neither a court of law nor 
equity will enforce an agreement which might have the effect 
of ousting them of their jurisdiction (k). 

If there have been very gross laches in the parties entitled 
to a specific performance of an agreement, or, in other words, 
where they have for a long time slept upon their rights, a 
specific performance has been refused ; but what length of time 
must necessarily expire before the contract shall h& dissolved 
seems to depend much upon the nature of the agreement, and 
the circumstances which attend it. Thus, where there is a 
contract for the sale of a reversion, and part of the terms is that 
the money shall be paid at a fixed time, — if it be not so paid, 
by default of the purchaser, the vendor is discharged from his 
contract ; for no man who is not in distressed circumstances 
would sell a reversion ; and it would frustrate the very object 
he had in view if he were entitled only to interest on the 
purchase money during the delay (/). 

In general, if the vendee do not pay the purchase money 



U) Revell V, Hussey, 2 BaU. & Bea. 287. 

(*) Kell V. HoUlster, 2 Bos. & P. 131. Street v. Rigby, 6 Ves, 818. 
Agar V, Macklew, 2 S. & S. 418. 

(0 Newman v. Rogers, 4 Bro. C. C. 391. 
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at the time fixed, he will be chargeable with interest thereon 
at foar (m) and sometimes even five per cent (it), and will be 
bound to endore anj losses the estate may sostain, but will be 
entitled to any profit which may accrue in the meantime. 

Where interest is recovered at law it is always at the rate of 
£5 per cent., but in a court of Eqaity £4 per cent, is the 
nsnal interest allowed (o). 

2. The parties must be able and willing to contrMCt ; there 
fore, an agreement by a feme covert, for the sale of her estate, 
cannot be enforced either at law or in equity, unless the 
estate be settled to her separate use, so as to empower her to 
dispose of it as if she was sole, — and no agreement entered 
mto by her husband for his wife, in respect of her property, 
will be binding on her (p), unless he first gain her consent. 

An agreement by a lunatic cannot be carried into execution, 
but the subsequent change of the mental condition of a person 
who has entered into an agreement, by becoming lunatic, 
will not afiect the rights of the parties {q). 

To enforce the specific performance of agreements the 
remedy must be mutual; therefore, if an infant enter into 
a contract for the sale or purchase of an estate, he cannot 
enforce it in equity, for the remedy is not mutual (r). 

Neither will the court decree a specific performance of a 
contract made when one of the parties was in a state of 
intoxication, and it makes no difference that the party was not 
inveigled into drink by the plaintiff («). 



(m) Child V. Lord Abingdon, 1 Yes. J. 94. 

(n) Waldron v. Forrester, Excheq. 30 June, 1807. 

(o) Sug. y. & P. 506, 7 ed. and the cases cited in the marghi. 

ip) Bug. V. & P. 186. * 

(q) Bug. V. & P. 189. (r) Ibid. 

(«) 1 Had. v. 1. 308, and see Malins v. Freeman, 2 Keen, 34. 
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3. The agreement must be certain and fair, otherwise the 
court cannot decree a specific performance. Thus, where a 
tenant in tail, with a power to make a jointure of lands situate 
in the several counties of A. B. and C, in consideration of 
marriage and a portion which he received with his wife, 
covenanted by articles before marriage to settle a jointure, 
but without saying out of what lands in particular^ and died 
before any settlement was made, the wife having also died, 
her executrix filed her bill for an account of the profits of the 
lands articled to be settled, the bill was dismissed (t). 

The agreement must also be/otr; that is, the consideration 
must not be inadequate or unreasonable, — ^for a specific perfor- 
mance of a contract will not be decreed if the party against 
whom it is sought to be enforced can show that the price was 
very unfair, or unconscionable (u) ; but any casual accident 
happening to the property subsequent to the agreement will 
not form a ground of objection to the specific performance, 
unless, by means of such accident, the property has become so 
changed that it cannot be enjoyed in manner prescribed by 
the agreement itself (v). 



(t) EUiot V. Hele, 1 Vem. 406. 

(w) Barnardiston v, LiDgood, Barn. 341. S. C. ; Collet v. Woolaston, 
3 Bro. C. C. 228; Vin. Abr. tit. "Contract and Agreement," (P.) Ca. 
10. & 12. 

(v) City of London v. Mitford, 14 Ve». 41. 
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CHAPTER VI. 

TRUSTS. 

Perhaps there is not any part of the Chancellor's jarisdiction 
in which he is called upon to exercise a more exclnsive and 
extensive authority, than in matters of trust ; and notwithstand- 
ing the doctrine of trusts, which are said to he creatures of 
equity* was unknown to the common law, yet they have heen 
gradually settled and moulded into a certain system, and are 
governed hy nearly the same rules as are applicable to an 
estate at common law (a). 

A trust bears almost an exact resemblance to what a use 
was before the statute (both arising out of the same court), 
with this exception, — ^the uses regarded land only; and it 
was held that nothing could be granted to a use, whereof 
the use is inseparable from the possession, "quae usu con- 
sumuntur," or whereof seisin could not be instantly given, and 
therefore could not be granted of personalty, such as terms of 
years, or other chattel interests, whereof the termor is not 
seised, but only possessed; but trusts may be created either of 
real or personsl estates. 

As uses paved the way for trusts, it may not be unnecessary 



(a) 2 P. Wms. 645, 668, 669. 
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to trace in a few words the pr c^yeaa of both one and tbe 
other. Uses and tnists then, derived their origin firom the 
same soaroe, t. e,, ihefidei commisiMm oi the civil law. intro- 
doced by Angostos, which was the grant of an inheritance to 
one in trost, that he shonld convey it, or di^K>se of the profits 
at the win of another. This created a right in the party, at 
whose disposition the estate was held in confidence, called the 
jus fidttciarhtm, which might be enforced by the praetor 
especially iq[)pointed for that pmpose, stjded the prtetor fidti 
comnUssarius (b). 

This fiduciary doctrine fi^m the Roman law was, we are 
told, first introduced into ESngknd by the foreign ecdesiaatics, 
who, being keen adepts in evading the various statutes 
aiacted from time to time for the purpose of stemming 
their successful encroachments upon the fair territories of this 
island ; and being at the same time well versed in all the 
subtle refinements of the civil and canon laws, implied the 
Roman doctrine of the fidei-commistwai^ to evade the statutes 
of mortmain, by obtaining grants of land, not to their religious 
houses directly, but to the use oi such houses, which the 
Chancellors, who were in those days of the clerical order, held 
to be fidei cammksa (c), and binding on the conscience of the 
nominal feoffee to account to his cestui que use for the profits of 
the estate. This doctrine was introduced about the latter end 
of the reign of Edward the third. In succeeding reigns the 
legislature was employed in framing statutes and passing laws 
to remedy the inconveniences which were every where felt ; 
the provisions of which all tended to consider the cestui que 
use as real owner of the estate, and allowed actions in respect 



(b) Inst. Lib. 2 T. 23. 

(c) Bl. B. 2. 328 ; Doc. & Stud. G. 22. 
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of the estate to be brought against him, if in actual enjo3rment 
of the rents and emoluments, without regard to his nominal 
feoffee, until the statute 27 Hen. 8. c. 10, called the statute of 
uses, or the statute /or trans/erring uses into possession, carried 
this ide^ of absolute ownership into full effect. 

By this statute it was provided that "when any person 
shall be seised of lands, &c. to the use, confidence, or trust of 
any other person or body politic, the person or corporation 
entitled to the use in fee simple, fee tail, for life, for years, or 
otherwise, shall from thenceforth stand and be seised or 
possessed of the land, SfC, of and in the like estates as they 
have in the use, tnpat, or confidence; and that the estate of the 
person so seised to uses, shall be deemed to be in him or them 
th^t have the use, in such quality, manner, form, and condition 
as they had before in the use." 

The effect of this statute, therefore, was to destroy the 
intervening estate of the feoffee to uses, and by the instan- 
taneous transmission of the estate from him to the cestui que 
use, to create in the latter a legal instead of an equitable 
ownership. It executes the use, t. e„ it conveys the possession 
to the use, and transfers the use into possession. 

A new and very serious difficulty, however, was discovered 
to hftve arisen out g[ the statute soon after it came into 
operation ; and which at first the framers of it never con- 
templated. This statute, which transfers the use into 
possession, speaks of one use only, and not a succession of 
uses ; as, therefore, the judges in those times of subtle dis- 
quisition, held that there could not be a use upon a use, it 
followed that where a feoffment was made to A and his 
heirs, to the use of B and his heirs, to the use of, or in trust 
for C and his heirs ; this last use was a mere nullity (d), 

(d) Bl. B. 2. 336; Mad. 447, 448. 
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because the statute executes the first use only, and speaks not 
of a second one ; therefore the estate being conveyed from A, 
the first feoffee, to B by an instantaneous seisin, B becomes 
complete legal owner of the estate by force of the statute, of 
which he cannot be divested, however contrary to the original 
intention of the parties. It was now that a court of Equity 
interfered to prevent so manifest a grievance, which the 
statute itself could not remedy. This was not by absolutely 
divesting the estate from B, of which he became seised under 
the statute, but by compelling him, as in conscience bound, to 
hold the estate in trust for C and his heirs, in the same 
manner as he would have done as feoffee to uses before the 
statute; for as the terms of the statute were satisfied by 
executing the use in B, the court of Chancery was at liberty 
to exercise its jurisdiction by constituting him a trustee for 
the purpose of carrying into effect the manifest intention of 
the parties. Thus was the old doctrine of uses, that existed 
before the passing of the statute, afterwards revived under 
the denomination of trusts. 

Lord Hardwicke has classed the different interests in land 
into three kinds, namely: — 1, The estate in the land itself, 
the ancient common law fee ; 2, The use which was originally 
a creature of equity, but since the statute of uses it draws 
the estate in lands to it, so that they are joined and make one 
legal estate ; 3, The trust which the common law takes no 
notice of, but which carries the beneficial interests and profits 
into this court, and is still a creature of equity as the use was 
before the statute (e). 

From this classification it will be seen that uses under the 
statute are subject to the jurisdiction of a court of Common 



(e) Willet V. Sandford, 1 Ve». 186. 
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Law and Trusts to that of the courts of Equity; and 
originally the words use and trust were synonymously used, 
and are both mentioned in the statute. But as the provisions 
of the statute were not deemed co-extensive with the various 
modes of creating uses, such uses as were not provided for by 
the statute were left to their former jurisdiction (/), In 
other words, the court of Chancery, by its writs of subpoena, 
obliged the feoffee to appear in court, and disclose his trust, 
and then the court compelled him to execute it (g). It is in 
tlus sense that uses before the statute are said to be simUar to 
trusts in a court of Chancery, of which the common law takes 
no notice ; " for at law," said Lord Hardwicke, in the case of 
Bagshaw v. Spencer (h), " before the statute, every use was 
a trust." 

Trusts being, therefore, the ofispring of equity, and un- 
known to the common law, it follows that they are governed 
by equitable rules, having no necessary dependance for their 
opmation upon the principles which regulate the decisions at 
common law, which never took cognizance of matters lying 
solely in foro conscientia. They are, as we have observed, 
what uses were before the statute : after the statute, uses 
became legal estates, the object of the statute being to 
destroy their fiduciary character, which, however, the court of 
Chancery revived, under the denomination of trusts; the 
trustee standing in the situation of the ancient feoffee to uses, 
and the cestui que trust, for whose benefit he is vested with 
the estate, taking place of the cestui que use. 

A trust may now be thus defined, — a confidence reposed in 
another, in such a manner as gives a right in the cestui que 



(/) 2 W. Bl. 136. (g) 3 Reeves, His. 192 

(h) 2 Atk. 674. 
P 
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trust, to receive the profits, and to dispose of the lands in 
equity (i). 

Trusts are either express, namely, such as are created by 
deed or will, or implied ; which term comprehends all such as 
are not express, but which arise by implication of law or 
the acts of the parties. 

Express trusts, such as are created by deed, are, generally, 
1 , Trusts created in marriage settlements ; 2, in conveyances 
to purchasers; 3, in conveyances by way of mortgage, or 
otherwise, for the pa3rment of debts; 4, in assignments of 
choses in action (j), 

£xpress trusts, created by will, relate to those testamentary 
dispositions only, where the construction of the words of a 
will is different in equity from that which the same words 
would receive in a court of law ; as where the trust created by 
will is merely executory and not executed, to which allusion 
has before been made, under the title of " Mistake." 

Implied trusts relate to the administration of assets and the 
payments of legacies ; for if executors and administrators be 
not expressly trustees for this purpose as well as for the other 
duties which devolve upon them in their office, they are so by 
implication in a court of Equity, and the whole jurisdiction of 
the court in the administration of assets is based upon the 
principle that it is the duty of the court to enforce the 
execution of trusts (k). 

For the sake of doing justice, if possible, to every creditor 
of a deceased person, the court is frequently called upon to 
arrange the real and personal estate by a process which is 
called marshalling assets. Thus, where a specialty creditor, 
whose debt is a lien upon the real assets, has exhausted any 



(i) 1 Madd. 17. (j) 1 Madd. 460. (k) 1 Madd. 578. 
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part of the personal assets in satisf3dQg his own demand, a 
simple contract creditor shall stand in the place of such 
specialty creditor, against the real assets pro tanto, t. e, so far 
as the latter shall have exhausted the per^nal fund in the 
discharge of his deht ; and the effect of this principle is not 
to prevent creditors hy specialty from being paid in full, but 
to prevent them being paid to the prejudice of the simple 
contract creditors, who are, in contemplation of a court of 
Equity, bond fide creditors, equally with those by special 
contract, notwithstanding their legal priority (/). 

The usual order observed in the administration of real and 
personal assets for the payment of debts is : — 

1. Personal estate not specifically bequeathed or otherwise 
exempted from the payment of debts. 

2. Lands expressly devised, for the payment of debts. 

3. Descended estates.'*' 

4. Lands charged with the payment of debts. 

5. Real estates devised, not charged with debts. 

The 1st, 3rd, & 5th of these funds are called legal assets, 
and are applied, in a course of administration, in the payment 
of debts according to their legal priorities, taking care that 
specialty creditors are paid first, and, in case the specialty 
debts are paid out of the personal fund, then in payment 
of simple contract creditors pro tanto, and then in payment 
of legatees pari passu, except the 5th, which fund does not 
extend to legacies, Heam v. Meyrick, 1 P. W. 201 ; the 2nd 
& 4th are denominated equitable assets, they being applied in 
the payment of debts pari passu, and, if the creditors are paid 
out of the personal estate, in payment of legatees pro tanto. 



(0 Seat. Or. 100. 
* It is a role of law that every devisee of land is a purchaser. Oalton 
V, Hancock, 2 Atk. 437. 

f2 
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It is a general rule in equity that every person coming 
into possession of trust property, with notice of the trust, is 
to be considered as a trustee, and therefore bound, with respect 
to that property, to execute the trust (m). 

Although the ml^s of equity, with regard to trusts, are not 
essentially such as regulate the decisions of a court of law, 
yet in the construction of words, whereby trusts of real or 
personal estates are limited, whether by deed or will, equity 
has generally followed the law in regard to the creation 
and Hroitation of legal estates (it). 

Where a trust estate is created, either by will or deed, it 
will be subject to the cognizance of a court of £quity ; but 
where a conveyance or devise is of a legal estate, it must be 
determined upon by the jurisdiction of a court of common 
law (o). 

Previous to the passing of the statute 3 & 4 W. 4, com- 
monly called the Dower Act, a widow was not dowable out of 
a trust estate : one of the effects of that statute, however, 
was to give her the same right out of a trust estate as she 
has oat of a legal estate ; and the cestui que trust has the 
like power over the trust estate as the owner of a legal estate 
possesses ; for the trustee possesses no power whatever over 
the trust estate, but what is connected with the benefit of the 
cestui que trust. 

It is a rule of a court of Equity that where a trust is once 
created it shall never fail for want of a trustee ; therefore, if 
there be a devise of real estate in trust, but no person named 
who shall act as trustee, the court will constitute the heir at 



(m) DanieU v. Dayison, 16 Yes. 249 ; Adair v. Shaw, 1 Sch. tc Lefr. 262. 
(fi) Duke of Norfolk's case, 3 Ch. Cas. 48 ; Bale v. Colman, 1 P. Wms. 
143. (o) 1 Madd. 452. 
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law a tnistee ; and ia the case of a bequest of personalty it 
will consider the personal representative as a tnistee (p) ; and 
where trustees disclaim or refuse to act, the execution of the 
trust wiU devolve on the court. 

It may be further observed that» whenever the legal and 
equitable estate unite together in the same person, the equitable 
estate will merge in that of the legal, and will no longer be 
subject to a court of Equity ; for a man cannot be trustee for 
hunself. 

Trustees will be held accountable to their cestui que trust 
for any breach of trust arising from negligence, malfeasance, 
or a gross misapplication of the trust property : the court will 
also charge the representatives of trustees with the conse- 
quences of an abuse of trust, although they may have derived 
00 benefit from it, and notwithstanding they had paid all his 
debts, of which they had any knowledge, out of the assets, 
and had distributed the whole surplus among his residuary 
legatees many years before, and at a time when they had no 
notice of the breach of trust or of any claim in respect of 
it (q) ; but where there has been no mo/a fides on the part of 
the trustee, the court wiU not deal severely with him upon 
slight grounds, and will, therefore, in such a case, endeavour to 
discharge a trustee from any mischief that may arise from a 
misapplication of the trust money (r). 

Where an executor passes his accounts in the court of 
Chancery he is discharged from further liability, and the 
creditor is left to his remedy against the legatees ; but if he 



(p) White V. White, 1 Bro. C. C. 12. 

{q) Knatchbull r. Feanihead, Myl. & Cnu Y. 3. 122; see Wedderburu 
tr. Wedderburn, 2 Keen, 749, S. C. on appeal, 4 Myl. & Cr. 52. 
(r) Trafford v. Boehm, 3 Atk. 444. 
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pay away the residue without passing his accounts in court, he 
does it at his own risk (s). 

Also, if an executor retain assets in his hands, and apply 
them for his own purposes, he will be held to pay interest 
thereon at 4 per cent (0- 

It was stated by lord Mansfidd, in a certain case (ti), that 
the statute of limitations does not destroy a debt, but only 
takes away the remedy ; therefore, where a testator by hi^ 
will devises his real and personal estates charged with the 
payment of his debts, such a declaration will, upon the 
principles of equity, have the effect of reviving a debt 
barred by the statute previous to the commencement of the 
suit, (v) though it would not have that result where the 
statute had fully operated against the debt before the tes- 
tator's decease (w) But it has been lately decided in the 
house of lords, in Scott v. Jones, upon appeal, that a debt, 
although not barred at the time of the testator's decease, 
may, nevertheless, become so afterwards as to the executors 
and legatees, notwithstanding a charge by the testator of his 
debts upon his personal estate, 4 Cla. & Fin. 4, 382 ; this 
case reversed that of Jones t;. Scott cited in the margin, and 
was followed by Lord Cottenham in Freake v. Cranfeldt, 3 
My. and Cr. 499. 

Where the trustee makes use of the trust property on his 
own account, the cestui que trust may compel him to refund 
the same with interest, or account to him for whatever profits 



(#) Knatchbull v, Fearnhead, MyL & Cnu V. 3. 126. 
(t) Hall V. HaUett, 1 Cox. 134. 

(u) Qaantock v. England, 5 Burr. 2628. 2 Bl. Rep. S. C. 
(v) Stackhouse v. Bamston, 10 Ves. 453. Jones v. Scott, 1 Ross, ic 
My. 255. 
(to) Borke v, Jones, 2 V. & B. 275. 
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he may have made. Bat should the speculations of the 
tnistee tarn out anfortaDate, he is still liable to the cestai qae 
tnist for interest on the trast fond (x). So, if a trustee invests 
the trast money in a fond which the court does not adopt, and 
there happen to be a fall in the stocks, he must make good 
the deficiency (y) ; if, on the contrary, there arise any profit, 
it belongs to the cestai que trast ; and it has been determined, 
upon the same principle, that if a trustee mixes trust funds 
with his private moneys, and employs them both in an 
advantage of his own, the cestui que trust may, if he think 
fit, insist upon having a proportionate share of the profits 
instead of interest on the amount of the trust fund so em- 
ployed (z). But the trustee may rdieve himself from all 
liability by laying out the trust money in the reduced bank 
annuities, or 3 per cent, consols, which is the fond the court 
adopts (a). A trustee should, therefore, for his own security, 
endeavour to adhere to the tenor of his trust as closely as 
possible ; for as the office of a trustee, as well as an executor 
or administrator, is considered honorary, they are allowed no 
remuneration for care and trouble, unless it be especially 
provided for in the deed or will creating the trust ; and it has 
been determined that an executor will receive no allowance 
for his management, time, and labour, expended in carrying 
on a business after a testator's death (b) ; but persons holding 
the situation of trustees will be allowed all fair and honest 
expenses incurred in executing the purposes of the trust (c). 



(ar) 3 Bro. C. C. 198 ; Massey v. Davis, 2 Yes. Jan. 320. 
(y) Phayre v. Perce, House of Lords, 3 Dow. 128. 
(z) Docker v. Somes, 2 My. & K. 
{a) Holland v, Hug^hes, 16 Yes. 111. 
(b) Burden v. Burden, 160 Yes. 170. 
{c) Burge v, Bnitton, 2 Hare, 373. 
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The court will, for the sake of the public, extend its full 
protection to trustees in the exercise of every reasonable pre- 
caution, and requiring full proof of the title of parties urging 
their claims under the trust. But if, after having received 
full evidence of such title, a trustee shall perseveringly persist 
in withholding the fund from the party to whom it realfy 
belongs, upon grounds which wholly fail, and especially where 
a part of those grounds is a claim in which that trustee 
is himself interested, the court will not, upon the same rules, 
aUow the trustee so to conduct himself, without paying the 
costs of such a mode of proceeding (d). 

If the creditor of a trustee take the property or goods 
which form the subject of trust into execution, the court wiU 
convert such creditor himself into a trustee (e). 

There is a difference between the amount of liability of 
executors and trustees in respect of their joint receipts ; for 
it has been said that, if two executors join in giving a 
discharge for money, they are both accountable, though only 
one actually received it (/). But if two trustees join in 
a receipt or conveyance, and one receive the money, only the 
receiving trustee shall be charged, because the other joined 
purely for the sake of conformity (g) ; whereas, in the case of 
executors, as one executor alone might give a discharge, the 
joining of the other is an unnecessary act, with which he 
might refuse to comply. Indeed, Lord C. Harcourt held that 
two executors joining in a receipt, and one only receiving the 
money, are both liable in the case of a creditor, but not to 



(rf) Froste v, Hamilton, V. C. Knt. Bruce's Court, May 3, 1842. 

(e) Foley v, Bumell, & Anr. 1 Bro. C. C. 274. 

(/) Bx Parte Belcher ; Ex Parte Parson ; Amb. 219. 

(g) Fellowes v, Mitchell, 1 P. Wms. 81. 
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legatees (A) ; but Lord Thurlow, in adverting to the last- 
mentioned case, says, "the distinction that a creditor shall 
have a right to charge an executor, and a legatee not, seemed 
to him to be an odd one (t), that, in a late case (y), the rule 
is confirmed that trustees shall not be chargeable, but 
executors shall." His Lordship then proceeded to state that 
the only case to the contrary was the one of Westley v. 
Clarke and Betts, in which there were peculiar circumstances, 
but that he much questioned the decision. 

The circumstances of this case, as stated in a note to 
Fellowes v, Mitchell and Owen, were the following: — M. 
Smith, by his will, gave the two plaintiffs leg^ies of 300/. 
and 100/. and the residue of his personal estate to his widow, 
and appointed Clarke, Betts, and Thompson his executors, 
with a dause that one of his executors should not be answer- 
able for the acts of the others. The testator died on the 22nd 
of June, 1755. Part of his estate, to the amount of 600/., 
was at the time of his death out on mortgage. Thompson, 
who was an attorney, after the testator's death, called in the 
mortgage and received the money, and afterwards sent his clerk 
with the assignment of the mortgage to his two co-executors, 
who executed the same, and signed the receipt indorsed 
thereon ; Thompson became a bankrupt on the 27th day of 
July, 1 756, without having accounted for the money, and the 
plaintiffs, the legatees filed then- bill to charge Clarke and 
Betts with this money received by Thompson. On the 
hearing the cause. Lord Nottingham thus alluded to the 
doctrine which had then obtained in the court : " This claim 



(h) Churchill v. Lady Hobson, Ibid, 242. 
(i) Sadler v. Hobbs, 2 Bro. 116. 
Ij) Leigh r. Barry, 3 Atk. 584. 

f3 
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is founded on the notion of a general role having been 
established in this court, that where executors join in a receipt, 
they themselves are all liable tit aolido, because their joining is 
unnecessary; and that a different rule has been established 
with respect to trustees who join in receipts, namely, that 
they are not answerable tit soUdo, but in proportion only to 
what they receive." 

The courts have, in more modem times, inclined to moderate 
the rule in certain cases, where one executor has joined with 
his co-executors in giving a receipt, and have held that, if he 
can prove that he was not present when the money was paid, 
and that he never had any control over it, he shall not be liable 
for the loss (k}. But, after the judgment of Lord Cottenham, 
in the case of Knatchbull v. Feamhead, My. and C. v. 3, 
already referred to, executors would be but ill-advised to 
tamper with the rules relating to their responsibilities, under 
any circumstances whatever. 

When, from circumstances, it is deemed fit to remove a 
trustee, the proper course is to file a bill in equity for that 
purpose. 



(k) Brice v. Stokes, 11 Ves. 824 ; Wms. Execs. 1125-7 ; Matt. Exec. 
313 > 2nd edit. 
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PART III. 



CHAPTER I. 



BT AND AGAINST WHOM A SUIT MAT BB INSTITUTED. 



Bbforb commencing proceedings in a court of Chancery, the 
solicitor should be careful to obtain a special authority from 
his client to institute the suit ; and although such authority 
may be by parol (a), yet, according to the strict rules of 
practice, there ought to be a warrant in writing for that 
purpose : if such precaution be dispensed with, it is at the 
peril of the solicitor (fi) ; for should the authority be after- 
wards disputed by the client, the onus prohandi will lie on the 
solidtor. In the case of Wright v. Castle (c). Lord E^don 
stated that there must be a special authority to institute, 
although a general authority is sufficient to enable the solicitor 
to defend a suit. " It is settled," said his Lordship, " that if 
the plaintiff denies, and the solicitor asserts authority to 
have been given, and there is nothing but assertion against 
assertion, the court will say that the solicitor ought to have 



(a) Lord v, Kellett, 2 My. & K. 1. 
{b) Tabbernor v. Tabbernor, 2 K. 680. 
{c) 3 Meriv. 12. 
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secured himself by having au authority in writing, and that, 
not having done so, he most abide the consequences of his 
neglect." 

The first process, on behalf of a subject merely, in a court 
of Chancery, is by preferring a bill in the nature of a petition 
or complaint, and is addressed to the lord Chancellor, lord 
Keeper, or lords Commissioners for the custody of the Great 
Seal, as the case may be : should the person who holds the 
seal be a party, or the seal happen to be in the Queen's hands, 
the bill is addressed to the Queen herself in her court of 
Chancery. 

Suits on behalf of the crown, or of those who partake of 
its prerogative, or whose rights are under its particular pro- 
tection, as objects of a public charity, are instituted by the 
Attorney or Solicitor-General (d); and where there are 
conflicting claims between the sovereign and persons partaking 
of his or her prerogative, or under his or her peculiar protec- 
tion, the crown, as plaintiff, may be represented by the 
Attorney- General, and, as defendant, by the Solicitor- 
General (e). The bill exhibited by the Attorney or Solicitor- 
Greneral, as they merely exercise their office officially, is not 
by way of petition, but of information to the court respecting 
the rights of the crown, which it claims for itself, or those 
who are under its immediate protection, and the violation or 
detention of those rights. When the subject-matter of the 
information does not immediately affect the interests of the 
crown, the proceedings are carried on in the name, and under 
the direction of a relator, who is answerable for the propriety 



(d) Mitf. Tr. PI. 7. 

(e) Att.-Gen. v. Mayor of Bristol, 3 Madd. 319, S. C. ; 2 Jac. & W. 
294 ; Att-Gen. v, Vivian, 1 Rubs. 226. 
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and conduct of the suit ; and for this caofte neither a feme 
covert, an infant, nor an idiot, can be a relator : if the relator 
should himself have a personal interest in the matter of 
complaint, as well as the crown, the proceedings form together 
that which is denominated Information and Bill. 

Bodies politic and corporate, and all persons not partaking 
of the prerogative of the crown, sue either by themselves or 
by others ; persons of full age, not being married women, 
idiots, or lunatics, may file a bill by themselves alone. A 
feme covert, provided she is in such a condition as to be by 
law considered a feme sole, may sue in her own name, — as 
where her husband is banished, or has abjured the realm ; but 
this being an exception to the general rule, a married woman 
having interests in opposition to those claimed by her husband, 
as also an infant, must respectively sue by their next friend; 
bat idiots and lunatics exhibit their bill by the committees of 
their estates (/). A suit on behalf of the rights of a 
married woman is usually instituted by herself and her 
husband jointly. When a bill has been filed on behalf of an 
infant, by his next friend, he may, on his coming of age, 
abandon the suit when he comes of age, upon paying the 
costs; but he cannot, unless it appear that the bill was 
improperly filed, compel the prochein ami, or next friend, to 
pay the costs (g). A suit in a court of Chancery is usually 
denominated proceedings by English bill — a term made use of 
formerly to distinguish it from suits within the ordinary 
jurisdiction of the court, as a court of Common Law, where, 
as in the other courts of Law, proceedings used to be in more 
ancient times, since the conquest, entered and enrolled in the 
French and Norman languages, and afterwards in the Latin (h), 



(/) Mitf. 29. (g) 4 Madd. 461. {h) 36 Ed. 3. Bl. B. 3. c. 21. 
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until the statute of 4th Geo. 2, c. 26, which finally determined 
that the proceedings at law should be done into Elnglish, from 
which period the race of black letter lawyers began visibly to 
decline. 

GeneraUy speaking, all persons who are capable of com- 
mencing suits may also be made defendants under the like 
restrictions ; for instance, bodies politic and corporate, and 
persons of full age, not being idiots, lunatics, or married 
women, may defend a suit by themselves. As a feme covert 
usually sues jointly with her husband, so she must, where her 
interests are the subject of the suit, be made a defendant jointly 
with him ; but if she claim any interest therein in opposition 
to the demands of her husband, the court, upon application, 
will order that she may be allowed to defend the suit sepa- 
rately from her husband. 

And where the suit relates to the separate property of the 
wife, she and her husband are not allowed to be made co- 
plaintifis ; but the bill must be filed by the wife, with her next 
friend, and the husband in this case ought to be made a 
defendant (t). 

There is however an exception made in respect of an infant 
defendant. We have observed that he sues by his prochein 
ami, or next friend ; but he defends by guardian, who is usually 
the nearest relative who claims no interest in opposition to 
that of the infant. If the infant reside within twenty miles 
from London, the guardian is appointed by the court. If he 
reside beyond that distance, the guardian is appointed by com- 
mission. In the case of an idiot or lunatic, the court will 
appoint the committee to be guardian ad litem, unless his 



(i) Sigel w. Phelps, 7 Sim. 239.; Wake et Ux.r. Parker, 2 Keen 69; 
Owden v. Campbell, 8 Sim. 551. 



Ill 



interests are adverse to those of the idiot or lunatic ; for in 
that case another person will he appointed guardian to defend 
the suit. If the hill do not state the defendant to he found 
an idiot or lunatic hy inquisition, the court will require an 
affidavit or other evidence shewing the state of mind of the 
defendant, before it will permit him to defend by guardian. 
When the crown is in possession of that which the suit seeks 
to divest, or where the rights claimed by the crown are the 
sole object of the suit, the application must be made to the 
king by petition of right, upon which the crown may refer it 
to the Chancellor to do right, and direct that his Attorney- 
General shall be made a party for that purpose : the queen is 
entitled to the same prerogative. 

It has been stated that bodies politic and corporations may 
file a bill by themselves, or by others ; but the late municipal 
corporation act (J) having affixed a public trust upon, and 
made available for public purposes, that which before was mere 
corporate property, capable of alienation according to the un- 
controlled will and pleasure of the body corporate, that act 
has in a certain measure changed the form of the remedy. It 
was therefore held, in the case of the Attomey-Greneral v, 
WHiaan. (k), ** that as corporate property is now applicable to 
public purposes, it may be right that, in all future instances, 
the Attorney- General should sue in conjunction with the 
corporation.' 



»> 



O) 5 & Wm. 4, 0. 76. 997. {jk) 9 Sim. 49. 
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CHAPTER XL 



OF THB BILL — RBCBIVBR — WRIT OF NB BZBAT RBONO. 



Although a bill in ChaDcery may be said to consist only of 
two grand divisions, t. e, the statement or allegation of facts* 
and the interrogations, yet it is usually divided into nine 
parts — 1, The address; 2, The parties; 3, The plaintiff's 
case or stating part ; 4, The charge of confederacy ; 5, The 
pretence and charge ; 6, That part which gives jurisdiction ; 
7, The interrogatory part ; 8, The prayer for relief ; 9, The 
prayer for issuing process. 

1. The address is the direction to the person who at the 
time holds the Great Seal, which of course varies upon every 
change of the custody of the seal, or any alteration in the 
style or title of the person to whom it is intrusted. 

2. This part contains the names of the complainants, to* 
gether with their description and place of abode, that the 
court, as well as the defendants, may know where to resort to 
enforce obedience to any order of the court, and more espe- 
cially for pa3rment of any costs that may be awarded against 
the plaintiffs. 

3. The stating part contains the plaintiff's case, and answers 
to the declaration at law. It ought to contain nothing that is 
impertinent, or it will be expunged by order of the court ; and 
whatever facts are within the knowledge of the plaintiff, and 
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are essential to his case* ought to he set forth with clearDess 
and precision. 

4. The charge of confederacy against the defendant. This 
part most be admitted against peers, and those entitled to 
privilege of parliament ; but this charge, like the count in a 
declaration alleging fraud* is very seldom inserted, even against 
commoners, at the present day: — indeed, as its utility has been 
questioned in a former generation (a), it is fast giving way to 
the feelings of a more courteous and refined age. 

5. The pretence and charge next follow in order, and are 
used where the plaintiff conceives that a certain defence may 
be made by the defendant, and has any matter to allege which 
may avoid it. They are sometimes introduced for the purpose 
of putting in issue some matter which it is not for the interest 
of the plaintiff to admit. 

6. This part of the bill is intended to give jurisdiction to the 
court, by a general averment that the acts of the defendant are 
contrary to equity, and tend to the injury of the complainant, 
and that he has no remedy, or not a complete one, without the 
assistance of the court. But this averment is not of itself 
sufficient to entitle the plaintiff to the aid of the court, unless 
it be apparent, from the facts contained in the bill, that the 
court has jurisdiction. 

7. The interrogating part calls upon the parties complained 
of to answer upon oath all the matters contained in the former 
part of the bill, according to their knowledge, information, 
and belief, for which purpose there is a repetition, by way of 
interrogatory, of the matters to be answered, adding to the 
inquiry of each hxst an inquiry into the various circumstances 
attendant upon it, and the variations to which it may be 



(o) Mitf. 43. 
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subject, with a view to prevent evasion, and compel a M 
answer (b). 

8. The prayer for relief usually contains a particular prayer, 
pomting out the remedy sought by the plaintiff, concluding, 
however, with a prayer of general relief at the discretion of 
the court. 

9. To attain the object of the bill, it prays, in the last place, 
that the court will enforce the appearance and answer of the 
defendant by a writ of subposna. If the plaintiff seek to obtain 
the special order of the court, or a provincial writ, it is necessary 
to insert in the bill, next before the prayer of process, a prayer 
for the order or particular writ which the case requires (c), 
and the bill is generally named after the writ itself, as an 
injunction-bill, or a bill for a writ of ne exeat regno (d). And 
as a bill in Chancery frequently contains a prayer for a receiver, 
where the property in dispute may be injured from neglect, or 
a writ of ne exeat regno when the plaintiff's demand may be 
endangered by the defendant's going abroad, it may be advis- 
able in this place to say something on both subjects. 

When a bill is about to be filed against an executor or 
administrator who is committing a devastavit, or where there 
is a suit between the representatives of co- partners in trade, 
or if an infant is entitled to a real estate and requires the 
protection of the court, it is usual, and for the most part 
expedient, to apply to the court for a receiver: but, in the case 
of an executor, a receiver will not be appointed unless there be 
a manifest breach of trust by wasting the property, and this 
not from a single act only, but an habitual and speculative 
course of dealing, bringing the property into danger, in which 
event the court will treat the executor or administrator as a 



(&) Mitf. 45. (c) Wood v, Beadell, 3 Sim. 273. (d) Mitf. 47. 
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trustee (e) ; nor will a receiver be allowed where one of several 
partners survive, by reason of the confidence reposed in him 
(/). In the case of partnership affidrs, or where an executor 
is wasting the assets of the testator, a receiver is sometimes 
allowed upon affidavit before answer (g) ; but nsoally the appli- 
cation is not made nntil the defendant has answered, and in 
the case of an infant there must be a cause depending (A). A 
recover is considered as an officer of the court, who, upon 
being satisfied of the necessity of his appointment, will refer it 
to the master to consider of a proper person to discharge that 
office (t) ; and a receiver will be appointed in most cases, even 
before answer, upon sufficient affidavits, when, through fraud 
or mismanagement, the property in dispute would be wasted or 
misapplied unless taken under the protection of the court (j). 

There is a diffisrence as to the office and authority of a 
receiver, whether appointed by, and acting under, the direction 
of the Court, or whether he be appointed by deed ; if by the 
latter, he can only act within the scope and limits prescribed 
by that instrument wherein his power is clearly defined. If 
be denies his authority as an officer of the Court, he is invested 
wiUi certain powers which our laws of tenares are unable to 
confer upon individuals. 

Before a person can be appointed a receiver, he must enter 
into his recognizance with two sureties for the proper perform- 
ance of his office, who, in general, will not be discharged until 
their principal has passed his accounts with the master, upon 
the master's certificate that the receiver has duly accounted. 



(e) MIddleton v. Dodswell, 13 Ves. 268. 
(/) Philips V, Atkinson, 2 Bro. C. C, 272. 

(g) 13 Ves. 268. Vann. r, Bamett, 2 Bro. C. C. 158; Tanfield v, 
Irrine, 2 Russ, 149. (h) 1 Atk. 489. 

li) 1 Newl. Ch. Pr. 209. (J) 2 Bro. C. C. 158. 
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The ordinary duties of a receiver are to get in the rents of real 
estates, and the interest and produce of any other property in 
dispute ; he may distrain for rent one year in arrear without 
applying to the court (A) : he must pass his annual accounts 
before the master, and pay in his balances upon certain days ap- 
pointed by the master; but he Cannot proceed to ejectment (/), 
nor could he formerly let the estate or make repairs, without 
applying to the court to grant an order for that purpose ; but 
by the 64th ord. 3 April, 1828, it is directed that, in every order 
directing the appointment of a receiver of a landed estate, there 
be inserted a direction that such receiver shall manage as well 
as set and let with the approbation of the master ; and that, in 
acting under such an order, it shall not be necessary that a 
petition be presented to the court in the first instance, but the 
master without special order shall receive any proposal for the 
management or letting of the estate from the parties interested, 
and shall make his report thereon, which report must be sub- 
mitted to the court for confirmation, otherwise it shall not give 
any authority to the receiver. 

The master's judgment is conclusive in appointing a receiver 
unless some substantial objection is shewn ; and, therefore, al- 
though a practising barrister may be appointed as receiver, yet 
the solicitor in the cause cannot, by reason of the general rule 
that no person ought to controul his own accounts (m) ; and, 
upon the same principle, the solicitor under a commission of 
lunacy was not allowed to be appointed receiver of the lunatic's 
estate, the court being extremely jealous of appointing any 
person to be receiver whose duty it is to call the receiver to 



{k) Brandon v, Brandon, 6 Madd. 473. 

(I) Wynn v. Lord Newborough, 8 Bro. C. C. 88. 

(m) Garland v. Garland, 2 Yes. Jun. 137. 
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an aoqpunt (n). The same objection prevails also with respect 
to a trustee, who, being an accountant party* whose duty it is 
t9 check the receiver, cannot for that reason be appointed a 
receiver himself (o), unless it be under special circumstances, 
and without emolument, as where, taking into consideration 
his knowledge of the estate, it would be better that the trustee 
should be permitted to act as receiver, as where he is a mere 
trustee for prescribing contingent remainders, or a trustee with 
power of sale and exchange at a future period, and which 
cannot be exercised during his receivership (p). Neither can 
the prochein ami of infeuit petitioners be allowed to act as 
receiver; for it is the duty of the next friend to exercise control 
over the accounts and conduct of the receiver, which would be 
inconsistent with his appointment to that office (q). But, in 
two more recent cases (r), it has been determined that an 
executor and trustee may be appointed consignee as receiver 
with the usual profits. And, lastly, as the same remedies 
cannot be obtained against a peer as may be had against a 
commoner — in that he cannot be committed for misconduct — 
the court will object to the appointment of a peer to be a 
receiver, although he consents to discharge the duties without 
fees (s). 

A writ of ne exeat regno is a high prerogative writ, 
origmally applied only to purposes of the state, and afterwards 
extended to private transactions in cases of equitable debt (t) : 
as it is a remedy, not in itself distincUy referable to private 



(n) Ex'parte Pincke, 2 Mer. 452. {o) Anon, 3 Yes. 515; — v. 
Jolland, 8 Yes. 72. 

(p) Sykes v, Hastings, 11 Yes. 868; Jones v. Satton, 15 Yes. 584. 

{q) Stone v. Wishart, 2 Madd. 64. (r) Marshall v, HoUoway, 2 

Swanst. 4i»2; Morison v. Morison, 4 Myl. & Cr. 215. (s) Att.-Gen. 

V. Qee, 2 Yes. & B. 208. (t) Jackson v, Petrie, 10 Yes. 165. 
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transactions between subject and subject, an application for 
the writ is to the discretionary power of the court of 
Chancery, acting beyond the limits of the common law («). 
This writ issues to restrain a defendant from going out of the 
kingdom to avoid the process of the court, although it does 
not seem necessary that the defendant's motive should 
actuaUy appear, nor that the affidavit should state that hk 
intention for going abroad is to defeat the jurisdiction, 
although lord £ldon, in the case of Etches v. Lance (v), at 
first held differently ; but it is sufficient that the plaintifTs 
demand is endangered thereby, and for this purpose the Isle 
of Man (w), Ireland, Scotland, and Jersey are each of them 
deemed a foreign country (x). This process, which is usually 
prayed for by the bill, although not necessarily so (y), can 
only be obtained by affidavit, swearing positively that the 
defendant is about quitting the kingdom, or stating some 
circumstance indicating such intention, whether founded upon 
his own declaration or the information given by a member of 
his family (z). 

The writ of ne exeat regno, which enjoins the defendant 
from departing the realm without the order of the court, is 
granted only where the debt amounts to an equitable, and not 
a legal demand, for in the latter instance the plaintiff may 
secure himself by holding the defendant to bail if he is about 
to quit, unless in those cases wherein equity has a concurrent 
jurisdiction with a court of I^aw, as where the debt arises 



(u) De Carriere v, De Calonne, 4 Yes. 590. 

(v) 7 Ves. 417. (to) CoUinson v. , 18 Ves. 351. 

(a?) 1 P. W. 262; 2 Dick. 536; 2 Atk. 66, 

(y) Moore v. Hudson, 6 Madd. 218; Barnard v, Laing, Yice-Cb. of 
England, Dec. 8, 1842. (z) 18 Yes. 355. 
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from the balance of any account (a) ; but, even in this instance, 
if the plaintiff has had recourse to his remedy at law by means 
of bail, the court will not allow him a double security by 
granting this writ in addition thereto (b), neither will a ne 
exeat regno issue in respect of costs taxed in a Chancery 
sait (c). 

By analogy to the courts of Law, equity will require that 
the affidavit upon which the writ is granted shall as positively 
state the fact of the defendant's going abroad, and the exact 
amount of the equitable demand (which must be a money 
debt, and actually due), as is required by law, in the affidavit, 
to hold to bail in respect of a legal demand (d), unless the 
demand be a matter of pure account, as in the case of part- 
ners and executors, where information and belief will be 
sufficient (e). 

The court will, in general, discharge the writ, upon the 
defendant's giving sufficient security to abide the event of the 
suit (/), or by stating, in his answer or affidavit, that he has 
no intention of quitting the country, or that he is not indebted 
to the plaintiff (g) ; and, for this purpose, the answer, which is 
put in upon oath, may be read in opposition to the affidavit 
upon which the writ was granted (A). 

Where the writ is to restrain the party from going to Scot- 
land, and he gives the necessary bond, the condition must be 



(a) Jones v. Sampson, 8 Yes. 593. 

(b) Ex'parte Branker, 3 P. W. 313-814. 

(c) Goodman v. Sayers, 5 Madd. 471. 

(rf) Rice V. Gualtier, 8 Atk. 501 ; Shcannan v. Shearman, 3 Bro. C.C. 
370, 10 Ves. 164. (c) Jackson t?. Petrie, 10 Ves. 165. 

(/) Atkinson v, Leonard, 3 Bro. C. C. 218 ; Roddam v, Hetherington, 
5 Ves. 91. {g) Harr. Cli. Pr. 536. 

(A) De Carriere t?. De Calonne, 4 Ves. 577 ; Grant v. Grant, 3 Russ. 
598. 
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not to go out of the realm, or to Scotland; for if it only be not 
to go out of the realm* the party going to Scotland merely 
wiU not forfeit the bond or recognizance (t). 

If the defendant claim the privilege of peerage, the plain- 
tiff must, in addition to the common prayer for a subpoena, 
pray for letter missive. If the Attorney-General be made a 
defendant, the prayer must be that he may answer the bill 
upon being served with an office copy thereof. When any of 
the defendants, are out of the jurisdiction of the court, the 
plaintiff should state the circumstance, and pray that they may 
be served with process when they shall come within the 
jurisdiction. 

It remains to observe that every bill requires the signature 
of counsel previous to its being filed ; and, in strictness, the 
counsel is responsible for any thing scandalous or impertinent 
contained therein. If the bill be afterwards amended, and a 
new engrossment be required (J), the counsel must also sign 
his name to the amendment. 



(i) Doners case, 1 P. W. 263. 

O) Webster v. Threlfall, 1 S. & S. 136. 
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CHAPTER III. 



OF TBB PARTUS TO A SUIT. 



A COURT of Equity, for the purpose of doing, justice between 
all the parties interested in the suit, and to pronounce such, 
a decree as will prevent future Htigation, and protect the 
interests of those who are called upon to obey its decree, 
demands that all persons materially interested^ however 
numerous they may be, be made parties to the suit, unless 
where it is impracticable to bring them all before the court ; 
as if one or more of the persons, who are interested in the 
subject of the suit are out of the jurisdiction of the court, ij;i 
which case proceedings may be had without such persons 
against all the others. But it is the practice to add the name 
of a person out of the jurisdiction to the bill, in order that 
his interests my appear in connexion with the other parties on 
the record ; and the bill prays process against him, should he 
come within the jurisdiction of that court (a) : and where it 
appears by the bill that the plaintiff resides abroad, the 
defendant may, by making immediate application, as soon as 
he has gained information of the ^t, obtain an order for the 



(a) Mitf. 164. 
o 
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plaintiff to give security for costs, and that he may not be 
forced to answer until a certain time has elapsed from the 
plaintiff's giving the security required. But no such order 
will be allowed where there are co-plaintiffs residing in 
England (b). 

The court, however, for the purpose of saving expense, 
delay, and the inconvenience of a multitude of suits by per- 
sons claiming similar equities, will sometimes permit a few 
persons out of a larger number to file a bill on behalf of 
themselves, and all others in the same interest (c). Thus, in 
the common case, where a few creditors institute a suit oi 
behalf of themselves and all other the creditors of their debtor 
deceased, the decree being made for the general benefit of 
such creditors, all the others who are not made actual parties 
to the bill may come in under the decree, and claim satisfac- 
tion out of the real and personal estate of the deceased, 
equally with those creditors in whose name the bill was filed. 
In the same manner a legatee may substantiate proceedings in 
equity on behalf of himself and the other legatees. It has 
been also held that one of the shareholders of a canal is at 
liberty to file a bill on behalf of himself and the rest of the 
shareholders, for the purpose of setting aside an agreement 
entered into by the commissioners of the canal, contrary to 
the provisions of the Act of Parliament under which the canal 
was made (d). 

As a general rule, when settled estates are subject to 
dispute, it is usual not to bring before the court any parties 
representing that estate beyond the tenant in tail, with those 



(fi) Walker v. Easterby, 6 Ves. 612. 

(c) Cockburn v. Thompson, 16 Yes. 321 ; Evans v. Stokes, 1 Keen 24. 

{d) Gray v. Chaplin, 2 Sim. k S. 267. 
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claiming prior interests, and not those in remainder or rever- 
sion after such vested estate of inheritance (e) ; and a decree 
against a person having that vested estate of inheritance is 
binding on those in remainder or reversion (/). 

If there be several executors, and all renounce but one, who 
alone proves the will and dies, the bill must be filed, not only 
against his executors, but against the surviving executors of 
the original testator, who may at any time come in and prove 
the will (g), notwithstanding they have renounced. But an 
executor who does not prove is not liable for the default of an 
•xecutor who has proved ; and, as long as he does not prove, 
he is merely liable for what he actually receives (A). 

When a dissolution of partnership is sought, all the mem- 
bers of the partnership, however numerous, must be made 
parties to a bill for that purpose (t). 

In all suits relative to charitable funds, the Attorney-General 
must be made a party ; but he is not a necessary party where 
a private charity is the subject of the suit (j), nor in respect 
of a legacy given to a charity on a bill filed against an 
executor for an account (k). 

To a bill filed by an obligee to a joint and several bond, all 
the obligors, until lately, whether principals or sureties (unless 
when one of the latter was insolvent), must have been made 
parties. But by the 32nd Order of 26th August 1841, it is 
directed that, in all cases wherein the plaintifiF has a joint and 
several demand against several persons, either as principals or 
sureties, it shall not be necessary to bring before the court, as 
parties to a suit concerning such demand, all the persons liable 



(e> Madd. 2. 183. See the cases cited there. (/) Mitf. 141. 
(jf) 1 Cox, 426. (h) Lowry v. Fulton, 9 Sim. 123. 

(i) Long V. Young, 2 Sim. 369. (j) 3 Atk. 277. 

(*) Chitty V, Parker, 4 Bro. C. C. 38. 

o 2 
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thereto ; but the i^ntiff may proceed agamst one or more of 
the persons severally liable. This order, of coarse, leaves it to 
the plaintiff's optioiT whether he will proceed under the old 
practice, or the more convenient one pointed out by tbtit 
order. 

So, where several trustees are implicated in a breach of 
trust, the cestui que trust, in order to recover the trust fund, 
must file his bill against all the trustees who are living, and 
the representatives of such of them as are dead, and is not at 
liberty to proceed against some of them only (/). 



(/) Munch V. Cockerel!^ 8 Sim. 219. 
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CHAPTER IV. 



OF THB SlYBRAL KINDS OF BILLS. 



Wb shall enter upon this part of the subject by observing the 
divisions laid down by most writers on equity, and which are 
ccmsidered as threefold, — I, Original bills; II, Bills not 
original ; and. III, Bills in the nature of original bills. 

I. Original bills are divided into bills praying relief, and 
those not praying relief. 

Original bills praying relief are divided into, — 1, Such as 
pray the decree of the court touching some right claimed by 
the plaintiff in opposition to the defendant; 2, A bill of 
Interpleader ; 3, A Certiorari bill. 

Original bills not praying relief are, — 1, A bill for Dis- 
covery ; 2, A bill to perpetuate the Testimony of Witnesses. 

The form of every bill bears a resemblance to the original 
biD, although they must necessarily vary according to the 
purposes for which the bill is framed (a). 

Original bills are so called because they relate to a subject- 
matter which has not been before controverted in the court 
between the same parties, standing in the same interests. 



(a) Mitf. 47. 
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An the others are geDenDy deducible from, or are in some 
manner connected witii them. 

2. A kUi of mterptemJer, on which we have made some 
pre^wm remaiks, is fdiere the pkintiff. not having any 
interest in the 8ab|ect-matter of litigation, hot ci which he is 
possessed, fears he may suffer mpry hy two or more persons 
danningthe same dung by different interests. The bill prays 
tiiat die rival parties may interj^ead, or contest their doubt- 
fnl claims, that the court may decide to whom the thing 
belongs, and that the plamtiff may be indemnified. An 
affidavit denying collnsjon between tiie plaintiff and any of 
the interpleading parties most be affixed to the bill, becanse 
the principal object of the plaintiff is, or oo^t to be, to 
avoid involving himself in dttficn^ies whidi might arise by 
delivering over the enl^ect of contention to the party not 
entitled to it» or being vexed by a mnh^licity of actions 
brought against him by the other daimants. If the plaintiff 
be in possession of any sum of money which forms the subject 
of the suit, he m^st bring it into court, or offer to do so by 

the biU (h). 

*^. AHU of ceriwrwti is exhilMted when a suit is com- 
menced in an inferior coort of Equity, and the defendant to 
such suit is apprehensive that he cannot have complete justice, 
by reason of the limited jurisdiction of that court, or that the 
court itself has no jurisdiction. The bill is nominated after 
the special writ which it prays, t. e. the writ of certiorari, to 
remove the cause frt>m the inferior court into the court of 
Chancery. As it does not pray that the defendant may 
answer or appear to the biU, it does not pray that a subpoena 
may issue. Should the court see fit to remove the cause from 



(5) Coop. 50; Meox v. Bell, 6 Sim. 175. 
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the inferior conrt within its own immediate jurisdiotion, the 
bill which is filed in the lattar court is considered as an 
original bill in Chancery, and process is issued thereon as such. 

We shall now speak of original bills not praying relief, 
which are divided into, — 1, Bills of discovery; 2, Bills to 
perpetoate the testimony of witnesses. 

1 . When a bill is filed for tiie mere purpose of discovering 
deeds, pi^rs, or any docmnents whatever, in the power or 
custody of the defendant, or of any facts resting within his 
own knowledge, either for the sake of enabling the plaintiff 
to sue or defend an action at law, or any other purpose of a 
similar nature, without seeking relief in consequence, it is 
emphatically styled a hiU ef tUaeavery, as contradistinguished 
from all other bills which are exhibited, not merely for the 
purpose of discovery, but also relief. 

A bin of this nature must state the interest of both the 
plaintifif and defendant, and the matter concerning which a 
discovery is sought, together with the right of the plaintiff to 
call for the discovery (c). 

If the bill seek for a discovery of accounts which are in 
the custody of the defendant, it is usual for the defendant to 
annex them to his answer by means of a schedule, so that it 
may be taken as part of the answer; but if a book be 
scheduled to an answer, part only of which relates to the 
matters connected with the suit, and part whereof does not, 
the defendant, to obtain the protection of the court, should, in 
his answer, which is in upon oath, state what part of the book 
is irrelavent to the matters in question, and crave leave that 
such part may be sealed up, which will be allowed accordingly. 
Such documents as composed the schedule to an answer, are 



(c) Mitf: 



Diiully lodged with the clerk of the record and vrits, for dte 
plaintiff's inspectioti, ooleas where the court, Bometimea, for the 
sake of conTcnieace. will (xiier them to remain with the 
defendant's soUdtor, and aDow iospectton there, or in some 
room appointed for the purpose. 

The defendant to a bill of discovery is entitled to his coits, 
as between solicitor and client,* nnleBs (acctoding to the 
opinion of Mr. Joatice BoUer. who conaidera the role too 
broadly stated) he refnaes apon {HXiper application to daacomi 
that whiijh the plaintiff is jostly entitled to know, and vbo, in 
conaeqoence of the defendant's refoaal, is driven to file a bill 
for that porpoae. In any other case, the pluntiff most pa; 
not only the coets of the answer, bat all coats occasioned by 
opposing motions made by the plaintiff donng the progresa of 
the canse, as in the case of Noble v. Garland (d), where tbve 
had been a motion to stay trial — amotion for a commisaion to 
examine witnesses abroad — a motion that the defendant might 
biing into court all books, papers, &c. 

The 41at Order, 26th August, 1841, directs that, where a 
defendant in equity files his cross bill against the plaintiff for 
discovery only, tJie coats of such bill, and of the answer 



■ 60 sUted b; Haddnck, Ch. Pr. 1, 216, vho refen hit reader to 
Cartwright n. Hatele;, I Vet. J, 299. But, on reference to that ease, 
and that part of the Chaucellor's judgment from which the learned 
writer oblained his law upon the subject, it b; no means appean to 
carry out the proposition at a general rale, nor can it be relied upon u 
itrictljr true. Hb lord^ip's words are merel; as follow, — " Tbey bin 
brought a bill against a witness, and, as he has answered, J cannot 
deliver him from answering fully ; but be mnst have tiis expencd for 
being bronght here ; and I think it ought to be at between attomej and 
client." The general rule of practice, however, seems to be for a 
defendant to have only his costs, as between party and party. 
(d) 1 Madd. Hep. 344. 
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thereto, shall be at the discretion of the court, at the hearing 
of the original cause. 

The defendant cannot move to dismiss a bill of discovery 
for want of prosecution ; for the cause ends with the answer (e). 

If, in a bill for discovery, the plaintiff prays for a commission 
to examine witnesses, the defendant is not in a position to 
move for costs, until the return of the commission (/) ; and 
it appears to be the strict practice not to give the defendant 
his costs, even on the return of the commission, if he examines 
m-chief instead of confining himself to a cross examination (g), 

2. A bill to perpetttate the testimony of witnesses, to examine 
witnesses de bene esse, is exhibited when, from age, or the 
dangerous state of health of one or only witnesses to a 
particular fact, their testimony is in danger of being lost. 
The plaintiff, in either case, is entitled to an order to examine 
them de bene esse. 

If the witnesses are above the age of 70 years, application 
is made by a petition, or motion of course, for an order to 
examine them de bene esse, upon an affidavit of the fact, and 
that their evidence is material (A) . When the matter was of 
great importance, and the thing of which evidence was sought 
lay only in the knowledge of the witness, he was ordered to 
be examined de bene esse, although he was not proved to be 
old or infirm (i). 

As the examination de bene esse is only allowed in cases of 
emergency, or where important testimony is in danger of 
being lost ; — if the witnesses should survive, and are in the 



(e) Madd. Pr. 1, 218; 2 Bro. C. C. 10. 

(/) Banbury v, , 9 Ves. 103. 

(g) Anon, 8 Ves. 69. 

{h) Pritchard v. Gee, p. 5, Madd. 864. 

(«) Shirley v. Earl Ferrers, 3 P. W. 77* 

g3 
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kingdom at the time of the examini^tion-in-chief» they most 
be re-examined, and the depositions will be suppressed. 

The bill most state the matter on which the plaintiff 
requires evidence, his interest in the subject, and pray that 
he may have leave to examine the witnesses thereon, to' the 
end that their testimony may be preserved and perpetuated (J), 
and that, before the facts can be investigated in a court of law, 
the testimony of a material witness is in danger of being lost, 
by his death or departure from the realm : and as this process 
tends to change the jurisdiction of a party from -a court of 
law to a court of equity, an affidavit of the drcumstances 
should be annexed. 

II. Bills not original, or, in other words, such as are an addi- 
tion to, or continuation of an original bill, are divided into— 
1, A supplemental bill; 2, A bill of revivor; and 3, A bill 
of revivor and supplement. 

1 . A supplemental bill is used to supply the defects of a suit 
when the imperfection arises from a defect in the original bill, 
or in some of the proceedings upon it, or in respect of the 
discovery of new evidence. A supplemental biU is filed when 
a further discovery is sought from the defendant to put new 
matter in use, or to add parties, provided the suit has 
proceeded so far that the original biU cannot be amended for 
that purpose. But a supplemental bill will not be allowed 
where an amendment would answer the same purpose, which 
the court (subject to certain restrictions) wiU allow the 
plaintiff to do — where new facts are brought to light, either 
by the diligence of the parties, or the disclosures made in 
the defendant's answer. An amendment, however, will not 
be allowed when any event happens subsequent to the filing 



0') Mitf.5l. 
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of the original bill, by which a new title arifies, or a fresh 
interest in the matter in dispute, to any person not a party 
to the bill, as the birth of a tenant in tail ; or where the 
husband and wife are defendants, and by the death of the 
husband a new interest arises to the wife, a supplemental 
bill is necessary, the wife not being bound by the answer 
which was put in pending coTerture (k). 

If a supplemental Inll be filed in respect of facts posterior 
to the original bill, but which are immaterial as facts, or 
irrelavent to the subject of the suit, a demurrer will hold. 
Iliey must also be of such a nature, that the relief sought for 
cannot be obtained under the original bill (/)•' 

When, in a supplemental bill, a new party is introduced, the 
proceedings against such subsequently introduced party has in 
some degree the effect of an original bill. 

A supplemental bill must set forth the original bill, and 
prooeedings thereon, and, if occasioned by an event subsequent 
to the filing of the original bill, it must also state that circum* 
stance : it is not however necessary for the plaintiff to state 
in his supplemental bill all the circumstances of the case at 
length ; but it will be sufficient if he set out so much of the 
case as shows that there was an equity (m). And, by the 49th 
of the new orders in Chancery, issued the 26th day of August, 
1841, it is not necessary, in any bill of revivor or supplement* 
to set fortli any of the statements in the pleadings in the 
original suit, unless the special circumstances of the case may 
require it. A supplemental bill prays that all the defendants 



(ft) Mole V, Smith, IJ. & W. 666. 

(1) Milner v. Lord Harwood, 17 Yes. 144; Adams v. Dowdlug, 2 
Madd. p. 53. 
(m) Vigers v. Lord Audley, 9 Sim. 77. 
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may appear and answer the charges therein contained ; bat, 
where the supplemental bill is exhibited merely for the purpose 
of bringing formal parties as defendants before the court, it 
is not necessary to make the defendants to the original bill 
parties to the supplemental bill. 

2. A bill of revivor is a continuation of proceedings wh^e 
a suit abates by the death of a party whose interest in the 
subject-matter of the suit does not determine by his death, 
but is transmitted to his real or personal representative, 
according to the nature of the property upon which the 
question arises, and the title of the representative cannot be 
disputed. As the interest of a plaintiff generally extends to 
the whole suit, all proceedings abate by the death of a 
plaintiff, or marriage of a female plaintiff; but, although by 
the death of a defendant the suit abates, the marriage of a 
female defendant is no abatement (n). On the marriage of a 
female plaintiff, the person of her husband is all that is 
required to be ascertained. The bill of revivor must, like a 
supplemental bill, subject, however, to the 49th of the last 
mentioned new orders, state the original bill and the 
subsequent proceedings thereon, also the abatement. The 
title to revive must clearly appear. The bill must also charge 
that the cause ought to stand revived, and be placed in the 
same condition, as to the parties thereto, as it stood with 
respect to the parties to the original bill at the time of abate- 
ment (o), praying that the suit may be revived accordingly. 

When the rights of the parties are clearly ascertained by a 
decree, both plaintiffs and defendants are equally entitled to 
the benefit of the decree; therefore, where in case of an 
abatement after a decree, the plaintiffs neglect to revive, it is 



(n) 2 Eq. Ca. Ab. 1. (o) Mitf. 76. 
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• 
competent for any of the defendants to file his bill of revivor* 

to bring the necessary parties before the court : the death of 

a sole plaintiff abates the suit. If he die before the decree, 

and his representatives do not revive, the defendant will not 

be allowed to revive for his costs ; and in this respect he will 

be remediless. 

If one of two joint tenants die after the commencement of 
the suit, this is no abatement of the suit (/>), because the 
interest of the one so dying survives to the other ; so if one 
releases, it will not abate the suit as to the other : neither does 
the death of the plaintiff in an interpleader suit after decree 
abate the proceedings ; for the decree determines his interests, 
and each of the defendants are considered in the character of 
plaintiffs. 

3. A bill of revivor and supplement is exhibited when any 
circumstances arise besides that which causes the abatement, 
whereby the interests of the parties are varied or affccted»^ as 
by a settlement or devise under certain circumstances, for, 
notwithstanding the suit may be continued by the bill of 
revivor, for the purpose of carrying it on, yet, in order to 
enable the parties to bring the whole matter before the court, 
they must shew the circumstances whereby their rights are 
affected, by means of a supplemental bill, added to, and made 
part of, the bill of revivor. This compound bill must, in its 
separate parts, be framed and proceeded upon in the same 
manner as the two kinds of bills of which it is composed. 

When the interest of a party dying, pending a suit, does 
not determine by his death, but is transmitted to another in 
such a manner as that it may become the subject of litigation 
in the court, — as in the case of a devise of real estate, wherein 



(p) 2Freem. 6. 
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• 
there does not exist the same privity of title between the 

deceased party and the devisee as between him and his heir- 
at-law, the suit is not continued by a bill of revivor, bat an 
original bill will, in such case, be necessary ; as, however, it 
will so £ar carry with it the effect of a bill of revivor, for or 
against snch newly-made party, that if his title be established, 
the same benefit may be obtained under the proceedings upon 
the former bill as if the suit had been continued by a bill of 
revivor, it is denominated an original bill, in the nature of a 
bill of revivor, as partaking of the nature of both. 

But when the interest of a party suing or defending in his 
own right wholly determines by his death, or otherwise, so 
that the property becomes vested in another, not claiming 
under him, as where the title of a remainder-man falls into 
possession, or an ecclesiastical person succeeding to a benefice : 
now here, as the interest of a former party to the original suit 
is at an end, the bill necessary to bring the remainder*man, 
or the successor to the benefice, before the court, and continue 
the suit, cannot be a revivor; neither can its defects be 
supplied by a supplemental bill only ; but an original bill, in 
the nature of a svpplemental bill, must be filed, in order to 
draw to itself the benefits of the proceedings under the 
former bill (q), 

III. Bills in the nature of original bills, are — 1, A cross 
bill ; 2, A bill of review ; 3, A bill in the nature of a bill of 
review ; 4, A bill to impeach a decree for fraud ; 5, A bifi to 
suspend the execution of a decree; 6, A bill to carry a 
decree into execution ; 7, A bill in the nature of a bill of 
revivor ; and 8, A bill in the nature of a supplemental bill. 

1. A cross bill is that which is exhibited by a defendant in 



(q) Mitf.99. 
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a suit against the plaintiff, or other parties, touching some 
matter in litigation in that suit, either to obtain a discovery or 
M relief to all parties ; for, as a defendant cannot in equity 

xamine a plaintiff as a witness, he can only obtain his 
testimony by filing a cross bill against him (r). A cross bill 
being considered as a defence, or a proceeding for the purpose 
of obtaining a complete determination of a suit already 
pending in court, and the plaintiff to the cross bill being 
already drawn into court, as defendant to the original suit, he 
may avail himself of the assistance of the court, without being 
bound to diew any ground of equity to maintain its jurisdic- 
tion (s). 

When any question arises between two or more defendants, 
so that a complete decree cannot be made unless a cross bill 
be filed, it is necessary for one or more of the defendants to 
the original cause to proceed against the plaintiff and the rest 
of the defendants, or against as many of them as shall be 
deemed proper parties in a cross suit, to bring the disputed 
point before the court. 

In all cases where a cross bill is filed, the plaintiff to the 
former suit la entitled to an answer to his bill before he can 
be called upon to put in lus answer to the cross suit ; for this 
pupose he must move for an order to stay proceedings 
therein, until the answer has been filed to the original bill (t). 
Bat if the plaintiff amend his original bill, subsequently to 
filing the cross bill, he waives his priority, provided the 
amendipents be such as require an answer (tf). 

When a suit already pending is insufiicient to exhibit the 
nghts of all the parties, together with every matter essential 



(r) 1 p. Wins. 695. (s) Mitf. 81. 

(0 Noel r. King; 2 Madd. 392. (u) Long v. Burton, 2 Atk. 2ia 
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to the fall determination of the question in dispute ; if such 
determination be necessary to a complete decree, the court 
will order a cross bill to be filed for this purpose (v). 

The answer to a cross bill filed for discovery cannot be 
taken, and made to form part of the original answer ; but the 
defendants to the original bill, having obtained the discovery, 
should move for leave to file a supplemental answer (w). 

Where a defendant in equity files a cross bill for discovery 
only against the plaintiff in equity, the answer thereto may 
be read, and used by the party filing such cross bill, in the 
same manner as the answer to a bill praying rdief may now 
be read and used (a), 

2. If, after a decree has been signed and enrolled, a party is 
not satisfied therewith, but seeks to reverse it, he must file his 
bill of review, which can only be done upon two grounds — 1, 
Where an error in law is apparent in the body of the decree ; 
2, Upon the discovery of any new matter or fact since the 
decree, and which could not have been used when the decree 
was made (y). 

If the decree has not been signed and enrolled, and there 
is error apparent therein, the party impugning it may present 
his petition of re-kearing ; but if the decree be sought to be 
reversed on new facts, previous to its being signed and 
enrolled, he must proceed by means of a supplemental bill, in 
the nature of a bill of review, which is filed for the purpose 
of supplying the defect which caused the error in the decree 
upon the former bill. 

If a bill of review seek to reverse a decree upon error 



(w) Mitf. 83. 

(w) The Warden and minor Canons of St. PauPs o. Kettle, Vea. & B. 16. 

(x) 42 Ord. 26 Aug. 1841. (y) Beamee' Orders, 2. 
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apparent therein, it is not necessary to obtain leave of the 
court for that purpose; but where a party seeks to reverse 
the decree upon new facts subsequent to publication, leave of 
the court must first be obtained; and, therefore, in filing a bill 
of this nature, wherein is- stated the former bill and the pro- 
ceedmgs thereon, the decree, the point of grievance, and the 
matter discovered, it is also necessary to state the leave of the 
court to exhibit the same (z). But a supplemental bill, filed 
for the purpose of carrying out a decree, does not require any 
averment that the matter contained in such bill had been 
discovered since publication, or since the original decree was 
pronounced. A supplemental bill, in aid of a decree, cannot 
vary the principal of the decree, but takes that as its basis ; 
supplying any omissions in the decree to enable the court to 
give full effect to its decision ; as in a decree for an account, 
where the supplemental bill is filed for the want of full 
directions given in the decree before [a). 

After the expiration of 20 years from the date of the decree 
which has been signed and enrolled, a bill of review will not 
be allowed (b). 

It seems to be necessary to entitle a person to file his bill of 
review that he should have performed the decree in the former 
bill. 

3. A bill in the nature of a bill of review, is brought in 
consequence of error in the decree, where it is pronounced 
against a party who has no interest in the subject of litigation, 
or such a degree of interest as was not sufficient to render the 
decree against him binding on some other person claiming the 
same interest (c). 



{z) 1 Vera. 292. (a) Hodson v. Bull, Dec. 22, 1842, C. C. 

(b) Mitf. 88. (c) Mitf. 92. 
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4. A hill to impeach a decree which has been obtained hy 
fraud, is an origiDal bill ; and, as the fraud made use of for 
procuring the decree is the principal object to be shewn, and 
which can only be done by evidence, it is not necessary for 
that purpose to obtain leave of the court; and it is of no 
consequence that the decree was by consent of the parties 
impeaching it, provided such consent was obtained by fraud. 
A decree improperly obtained against infants must be im^ 
peached by original bill, although no fraud attended the 
procuring of the decree (d). 

5. A bill to suspend the operation of decrees on special cir- 
cumstances, or to avoid them on the subsequent discovery of 
new matter, being only had recourse to in cases of urgent 
necessity, are of course but little used, and form no precedent 
for matters of an ordinary nature ; they are, therefore, only 
mentioned in this place for the sake of order. 

6. A bill to carry a decree into execution is brought in cases 
where the parties have neglected to obey the decree, whereby 
their various rights under it have fallen into such confusion 
and embarrassment by subsequent eventsy as to render i^ 
impossible to carry the decree into execution, without the 
further aid of the court to ascertain them. 

7. A bill in the nature of a hill of revivor is exhibited wh^re 
the interest of a party d3ring is transmitted to another in such 
a manner as may be made the subject of litigation in a court 
of Equity ; as in the case of a party to the suit devising his 
real estate, the devisee will be entitled to the former suit; 
yet, for the want of privity of title between the deceased 
party and the devisee, which would have enabled the pro- 
ceedings to continue by a bill of revivor, it is necessary to 



(d) 1 P. YTms. 737. 
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proceed with the suit hy an original hill, in the natore of 
a hill of revivor. 

8. Ako, if the interest of a party to a hill determine pending 
the suit, and the property ia vested in another who does not 
daim nnder him, the suit cannot proceed hy a hill of revivor, 
ndther can a sapplemental hill supply what is wanting ; hut 
the henefit of the former proceedings must he ohtained hy an 
original bill in the natnre of a supplemental bill. 
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CHAPTER V. 

8I7BP(BNA — WHBN A FRISH SUBPONA MUST Bl 8BRVBD— 
RETURN OF 8UBP(BNA — SBRVICB OF SUBP(BNA. 

After the bill is filed, the next step for the plaintiff to take is, 
to compel the defendant's appearance and answer, by serving 
him with a subpoena, which is prayed for in the bill. The 
subpoena is a writ, issuing out of and under the seal of the 
court of Chancery, commanding the defendant to appear under 
certain pains and penalties therein specified. 

Previous to issuing a subpoena it is necessary that a bill 
should be filed, for until the bill is on the file there is no cause 
existing to which the defendant can appear ; but, in cases of 
injunction, if the bill be filed on the return-day of the subpoena, 
it is sufficient. 

Until very lately, as soon as a bill was filed, it was considered 
Its being, to all intents and purposes whatever, notice to all the 
world, and was technically denominated a lU pendens. If, 
therefore, a purchaser, however innocently, bought an estate 
which had become the subject of litigation in this court by 
means of a bill which had been put upon the file, even the very 
day before the purchase, such purchaser was made a party to 
the record, and instantly became involved in all the conse- 
quences of the suit in respect of his interest in such estate, 
and became subject to the decree as if the suit had been 
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originally institated against him. To remedy so glaring an 
evil, and to protect hank fide purchasers from being taken by 
surprise, the st. 2 Vic. was passed, which in c. 110, §.7, 
declares that no lis pendens shall bind a purchaser or mort- 
g^agee without express notice thereof, unless, and until a 
memorandum or minute, containing the name and the usual 
or last known place of abode, and the title, trade, or profession 
of the person whose estate is intended to be affected thereby, 
and the court of £quity. and the title of the cause or informa- 
tion, and the day when the bill or information was filed, shall 
be left with the senior master of the court of ccmimon pleas, 
who shall forthwith enter the same particulars in a book, as 
aforesaid, in alphabetical order, by the name of the person 
whose estate is intended to be affected by such lis pendens ; 
and such officer shall be entitled for any such entry to the 
sum of two shillings and six pence : and the same statute, in a 
previous section, having provided that all judgments of any of 
the superior courts, decrees or orders in any court of Equity, 
rules of a court of common law, and orders in bankruptcy or 
lunacy, should^ after the expiration of five years from the date 
or entry thereof, be null and void against lands, tenements, 
and other hereditaments, as to purchasers, mortgagees, or 
creditors, unless a like memorandum or minute as was required 
in. the first instance is again left with the senior master of 
the said court of common pleas, within five years befbre the 
execution of the conveyance, settlement, mortgage, lease, or 
otiier deed or instrument, vesting or transferring the legal 
or equitable right, tide, estate, or interest, in or to any such 
purchaser or mortgagee for valuable consideration, or as to 
any creditors within five years before the right of such 
creditors accrued, and so, toties quoties, at the expiration of 
every succeeding five years, goes on, in the said 7th sec, to 
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declare that the provisions therein-before contained, in regard 
to the re-entering of judgments every five years, and the fee 
payable thereon (one shilling) shall extend to every case of lis 
pendens which shall be registered under the provisions of this 

act. 

Under the former practice one subpoena to appear might 
contain the names of three defendants ; but the second order, 
April 3, 1828, directed that a writ of subpcena to appear, or 
to appear and answer, should be sued out for each defendant, 
except in the case of husband and wife defendants. This, 
however, was again altered by Ord. 21 Dec. 1833, which dbrects 
that every subpoena, other than a subpoena duces tecum, shall 
contam three names where necessary or required. 

If the defendant has appeared and put in his answer, and 
the i^aintiff amend his bill, he must issue a fresh subpoena 
(a) ; but if the defendant appear, and before answer the plaintiff 
amend his bill, a fresh subpoena is not necessary, neither is the 
plaintiff required to serve the defendant with a further subpoena 
where a demurrer or plea has been overruled. 

If a demurrer or plea be allowed, and the plaintiff amend, 
or if either of them be accompanied with an answer, and the 
plaintiff amend, he must serve a fresh subpoena. 

Previous to the new orders in 1 828, a subpoena could only 
be made returnable in term-time, provided it were a country 
cause; but if the defendant lived in or within ten miles of town 
be might, upon a common petition, supported by affidavit of 
that circumstance, procure a subpoena to be made returnable 
immediately ; but by the first of the above new orders every 
plaintiff, as well in a country cause as in a town cause, shall 
be at liberty, without affidavit, to obtain an order for a subpoena 



(a) Skeffington v, , 4 Yes. 66. 
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retoraable immediately. Such subposna was, in a coantry 
caase, to be without prejudice to the defendant's right to eight 
days time to enter his appearance after he has been served 
with the subpoena. 

Unless a subpoena returnable immediately* had been served on 
or before the last return of the term following that in which it 
is tested, it must have been retested and resealed ; but the XVI. 
Ord. 8 May, 1845, sec. 1, provides that the service of any sub- 
poena, unless it be a subpoena for costs, shall be of no validity 
unless made within twelve weeks after the teste of the writ. 

Formerly the labels only were required to be served on 
each defendant personally, and the body under seal shewn to 
them at the time of such service ; but the body itself might 
always have been served personally, or left at the house of the 
other person, according to the convenience of the plaintiff (b), 
Bot now it is ordered that the service of subpoenas shall be 
effected by delivering a copy of the writ, and of the indorse- 
ment thereon, and at the same time producing the original 
writ : and that in all cases where a subpoena might heretofore 
have been served by leaving the body thereof at the party's 
dwelling-hoase, or otherwise than personally, it shall be suffi- 
cient to leave a copy of such subpoena in the same manner, 
producing the original writ to the person with whom such 
copy shall be so left (c). 

Where the defendant claims the privilege of peerage, a 
petition must be presented to the Secretary of the Lord 
Chancellor, praying for a letter missive returnable immediately, 
a copy of which, together with an office-copy of the bill, and 
a copy of the petition, are then served on the peer either 



* Subpoenas are now returnable within eight days after service, 
XXII. Ord. 8 May 1846.— i»^ra. 
(6) Beam. Ord. 171. (c) By 2l8t Dec. 1833. 
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personally or at his place of abode; this service will be fol- 
lowed up by a sequestration, unless he enter his appearance 
within eight days. 

A subpoena served on a Sunday is irregular^ and any 
proceedings foiinded on such service will be set aside for 
irregularity (d). 



(d) 19 Ves. 367. 
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CHAPTER VI. 



NON-APPBARANCB — ATTACHMENT RRTURN OP ATTACHMENT 

CONTEMPTS OF COURT TAKING THE BILL PRO C0NFE810 — 

EFFECT OF 6 & 7 OF THE ORDERS OF 26tH AUGUST. 1841, AS 
TO ATTACHMENTS WITH PROCLAMATION WRIT OF REBEL- 
LION AND SERJEANT-AT-ARMS — PROCESS UNDER ATTACH- 
MENT AFTER RETURN TAKING THE BILL PRO C0NFE8S0, IN 

CASE DEFENDANT ABSCONDS. 



After the subpoena has been duly served on the defendant, 
and he does not appear, the plaintiff may, at the expiration of 
eight days from such service, apply to the court, upon an 
affidavit of service and certificate of non-appearance entered, 
for leave to enter an appearance for him, under the 8th Order 
of 26th August 1841, and the court wiU give such leave 
accordingly, upon being satisfied with the contents of such 
affidavit and certificate of service ; or the plain tifif may, upon 
leaving an affidavit of service with the Clerk of Records and 
Writs in whose division the cause happens to be, issue an 
attachment against the defendant as for a contempt (a). 



(a) Collins v. Brown, 1 Harl. 315. 

H 
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The same order is also applicable to entering an appearance 
for a defendant to an amended bill (b). 

In Redford v, Roberts, 2 Hare, 96, it was held that the 
application to enter an appearance should be made within a 
reasonable time from the service, otherwise the court will not, 
after several months have elapsed, allow the plaintiff, without 
notice, to enter such appearance unless a satisfactory explan- 
ation of the cause of delay be given. But in the case of 
Downing v. Crump, 3 Law Times, 297, His Honor the Vice 
Chancellor of England held that the mere circumstance of 
the plaintiff's delay in appljdng, under the 8th general order, 
for leave to enter an appearance for the defendant, was not of 
itself a sufficient reason for the court to refuse the application. 
This writ is directed to the sheriff or other chief officer of the 
county or jurisdiction where the defendant then happens to 
be, commanding him to attach the defendant, and have him 
brought before the court at the return of the writ. 

An attachment is considered as sealed from the first mo- 
ment of the day on which it issues, and, consequently, takes 
precedence of an appearance which may have been entered 
on the same day (c). 

An attachment sealed before the defendajnt is in contempt 
is irregular, notwithstanding it may not be executed, nor even 
delivered out, until after the defendant is in contempt. 

Attachments are issued for non-appearance, for default in 
answering, for want of compliance with the orders of the court, 
for non-payment of money, and other acts of disobedience. 

Before 11 Geo. 4. & 1 Wm. 4. c 36. sec. 15, R. 3. an 
attachment formerly, like the subpoena to appear, could only be 



(b) Firth v. Hopkins, 2 Y. & C. 5d0. 

(c) Stephens v. Neal, 1 Madd. 650. 
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made returnable in term time, and on a general return day, 
except the defendant resided in or within ten miles of London ; 
and then an order might be obtained to make the writ 
returnable immediately, in the same manner as was observed 
in respect of the subpoena ; but, by that statute, the plaintiff is 
at liberty, without an order, to sue out an attachment returnable 
immediately, if the party in contempt happen to reside or be 
in London, or within twenty miles thereof. And by the same 
statute it is provided that, if the defendant live twenty miles 
from London, the plaintiff may, without an order for that 
purpose, sue forth the attachment returnable in vacation, 
provided there be fifteen days between the teste and return of 
the writ ; but if the last of the fifteen days would fall within the 
term, the attachment is made returnable on a general return 
day. 

This section of the statute, however, does not give a 
greater advantage to the plaintiff in prosecuting the contempt 
to take a bill pro con/esso, than he had, under an order before 
the passing of the act, upon a common petition, with an 
affidavit that the defendant resided within ten miles of 
London. 

An attachment must be made retiurnable at or before the 
last return of the term next following that on which it is 
tested. 

Having spoken of a defendant's contempt for want of 

appearance, it will be sufficient to observe that contempts of 

court are fourfold, — 1, Disobedience to the processes of the 

court; 2, Not obeying the orders or decrees of the court; 

3, Committing acts against the dignity of the court, or 

against or without its authority, or abusing parties concerned 

in causes, or persons serving processes, or abusing the process 

of the court ; 4, Scandalizing the court, or prejudicing the 

public against parties in a suit before the cause has been 

h2 
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heard (d). But every suitor prosecutiDg a contempt must use 
all diligence to procure each process to be duly executed, and, 
his wilful neglect appearing to the court, the offender must 
pay the aggrieved party good costs, and lose the benefit of the 
process returned without such endeavour (e). 

The sheriff of the county into which the attachment is 
issued, and whose office it is to execute it against the defen- 
dant with all possible diligence, may make his return thereof in 
either of the three following ways, which are respectively en- 
dorsed on the writ by the under-sheriff, and signed by the 
sheriff. 

First, If the defendant abscond or cannot be found, he 
returns ** Non est inventus,** whereupon the plaintiff may con- 
tinue to issue attachments till the defendant is taken ; but 
formerly if he was unable to attach the defendant by these 
means, he could not obtain a decree against him, unless he 
made an affidavit that the defendant absconded to avoid the 
process of the court, and could follow the requirements of 
11 Geo.4.&l Wm.4.§ 3. Now by the LXXVII. Order 8 
May, 1845, which slightly varies from that of 1st Order of 
11th April, 1842, when the defendant, whether within or out 
of the jurisdiction, shall not have put in his answer in due time 
after appearance, and the plaintiff shall be unable, with due 
dihgence, to procure a writ of attachment, or any other process 
for want of an answer, to be executed against such defendant 
by reason of his being out of the jurisdiction of the court, or 
being concealed, or for any other cause, then such defendant 
shall, for the purpose of this order, be deemed to have 
absconded to avoid the process of this court. But by the 
LXXII. of the above Orders of 1845, where there is good 



(d) Grant's Ch. Pr. V. 1. Ch. 31. (e) Ord. Chan. 112. 
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reason to sappose the defendant intends to abscond before 
answer, the plaintiff may move ex- parte at any time after 
appearance entered for the defendant for an attachment in 
default of an answer, returnable as the court shall direct. 

After the above return of the common attachment, the 
plainti£f might have issued an attachment with proclamation, 
a commission of rebellion, and, after that, he might have 
obtained an order for a Seijeant-at-iVrms, which last order he 
may now obtain after the return to the first attachment, 
attachments with proclamations, and commissions of rebellion, 
having been dispensed with since the 26ch August, 1841 ; and, 
lastly, he might, as he may still, proceed to a sequestration, 
but no further, as he could not have taken the bill pro confesso 
against the defendant, if he had not appeared, unless by force 
of the statute 5 Geo. 2. c. 25 (/), which empowered the court, 
upon a defendant's refusing or neglecting to enter an appear- 
ance, upon being brought up by Habeas, or being in custody, 
charged with process of contempt, after 14 days previous 
notice in vmting, requiring him to enter an appearance or to 
appoint a clerk in court to enter an appearance for him ; and 
it also enabled the court to take the bill pro confesso when he 
absconds to avoid process. After the defendant has appeared, 
the court may, on the return of the sequestration, without the 
aid of any statute, take the bill pro confesso. 

Now, by the 6th and 7th of the Orders of 26th August, 
1841, no writ of attachment with proclamations, nor any writ 
of rebellion, may hereafter be issued for the purpose of com- 
pelling obedience to any process, order, or decree of the 
court: and no order shall hereafter be made for a mes- 
senger, or for the Serjeant-at-Arms, to take the body of 



(/) See Smith, C. P. 87. 
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the defendant, for the purpose of compelling him to appear to 
the hiU. 

Secondly, If the sheriff take the defendant, and accept bafl, 
he returns a cepi corpus, i. e. "I have attached the within- 
named (defendant), as within I am commanded, whose body I 
have ready." On the return of this attachment, the plaintiff, 
before the Orders of 26th August, 1841, moved, as of course, 
that the messenger of the court might apprehend the defen- 
dant, and bring him to the bar of the court to answer his 
contempt (g) ; and if the defendant, on being brought up by 
the messenger, as before stated, refused to enter his appearance, 
the court, upon motion, would, under the 1 1 Geo. 4. & 1 . Wm. 
4. c. 36. §11. have appointed a clerk in court to enter an 
appearance for him. 

But now, under the 8th of the last New Orders, the plaintiff 
may proceed, after each attachment and return, to enter an 
appearance for the defendant, as before mentioned, the remedy 
by messenger and Serjeant-at-Arms to enforce an appearance 
having been taken away. 

An answer put in by a defendant, being in contempt, was 
taken off the file, he not having paid the costs of his 
contempt (h). 

Thirdly, If the sheriff arrest the defendant and send him 
to prison, or find him already there for other suits, his return 
is, "I have attached the within-named (defendant), as within 
I am commanded, whose body remains in Her Majesty's gaol 
for my County o f , under my custody." The plaintiff 
may then proceed, under the last-mentioned order, to enter an 
appearance for the defendant. 



(g) 1 Wm. 4. c. 36, Rule 6. 

Ih) King V, Bryant, V. C. C. 23 Dec. 1836. 



151 

After the plaintiff has issued his subpoena to appear and 
answer, and the defendant does not thereupon cause his 
appearance to be entered within such time, and in such a 
manner, as according to the rules of the court, &c. (vide the 
statute,) but absconds, so that the sheriff cannot attach him, 
the plaintiff may proceed to take the bill pro con/esso — 
under the statute, which is done in the following manner. 

After an affidavit shall be made, to the satisfieu^on of the 
coort, that the defendant is beyond the seas, or, upon 
inquiry at his usual place of abode, he could not be found so 
as to be served with such process, and that there is just 
ground to believe that such defendant is gone out of the 
realm, or otherwise absconded, to avoid being served with the 
process of the court ; then, and in such case, the oourt, out of 
which such process issued, may make an order directly, and 
appointing such defendant to appear at a certain day, therein 
to be named ; and a copy of such order shall, within fourteen 
days after such order made, be inserted in the London 
Gazette, and published on some Lord's Day, immediately 
after divine service, in the parish church of the parish where 
sach defendant made his usual abode, within thirty days next 
before such his absenting; and also a copy of such order 
shall, within the time aforesaid, be posted up, as before 
mentioned, — that is to say, a copy of every such order made 
in His Majesty's High Court of Chancery shall be posted up 
in some public place at the Royal Exchange in London ; and, 
if the defendant do not appear within the time limited by such 
order, or within such further time as the court shall appoint, 
then, upon proof being made of the publication of such 
order, as aforesaid, the court, being satisfied with the truth 
thereof, may order the plaintiff's bill to be taken pro con/esso, 
and make such decree thereupon as shall be thought just, and 
may thereupon issue process to compel the performance of the 
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decree, either by seqoestraticm of so much of the real and 
personal estate of the party so absentmg, as may be sufficient 
to satisfy the demands of the plaintiff in the suit, or by 
causing possession of the estate or effscts demanded by the 
bill to be delivered to the plaintiff, or otherwise, as the nature 
of the case shall require, he, at the same time, giving 
sufficient security for the restituticm thereof, upon the defend- 
ant's appearing to defend the suit, and paying such costs as 
the court may order ; but, on the plaintiff's refusal to give 
such security, the court vnll appoint a receiver, until the 
defendant shall appear to defend his suit and pay the costs 
thereof (i). 

It will thus be seen by the student that, previous to the 
passing of the 1 Wm. 4, c. 36 (sometimes called Sir Edward 
Sugden's Act), a bill could not be taken /tto confesso against 
a defendant who absconded to avoid the process of the court ; 
but if he had appeared and refused to answer, the plaintiff, 
although he might have taken the bill pro confesso, was 
nevertheless driven through the various stages of contempt, 
before mentioned, for that purpose. The 6th and 9th Orders, 
of Aug^t 1841, shortens the process of contempt, in 
enforcing an answer after appearance, by breaking down 
those intermediate steps which produced great delay and 
expense, and allowing the plaintiff, upon the sheriff's return 
non est inventus, to issue his writ of sequestration, in the same 
manner as, under the old practice, he was entitled thereto, 
upon the return non est inventus, made by the Sergeant-at- 
Arms; but, however beneficial this might have been to the 
plaintiff, so far as it went, in facilitating the process against 
the defendant, yet he could not, under these orders, have 



(i) 11 Geo. 4, & 1 Wm. 4, c. 36, § 3. Vide also 9th Order, 26th Aug. 1841. 
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taken the bill pro confesso, without pursuing the cause of 
attachment to its full extent, and awaiting the return of the 
Sergeant-at-Arms, until the remedy was supplied by the more 
recent Orders of 11th April, 1842; whereby such defendant, 
as before stated in page 148, shall, for the purpose of the 
order, be deemed to have absconded to avoid the process 
of this court. But, notwithstanding such constructive 
absconding, and which so far differs from the drd section of 
the 1 Wm. 4, c. 36, — in that the latter requires proof of actual 
absconding, — yet, in order that such proceeding may not 
operate as a surprise upon the defendant, the second section 
of that order provides, — " that in cases where any defendant 
who may be so deemed to have absconded shall have appeal 
by his own clerk in court (J), or an appearance having been 
entered for him under the eighth of the Orders of the 26th 
day of August, 1841, he shall have afterwards appeared by 
his own clerk in court (j), the plaintiff may serve upon such 
clerk in court a notice that, on a day in such notice named 
(being not less than fourteen days after the service of such 
notice) the court will be moved, that the bill may be taken 
pro confesso against such defendant ; and the plauitiff is, upon 
the hearing of such motion, to satisfy the court that such 
defendant ought, under the provisions of this order, to be 
deemed to have absconded; and the court, being so satisfied, 
and the answer not being filed, may, if it shall so think fit, 
order the bill to be taken pro confesso against such defendant, 
either immediately, or at such time or upon such further 
notice as, under the circumstances of the case, the court may 
think proper." (See also Ord. 8th May, 1845, sec. LXXVII. 
& LXXVIII.) 



U) By his Solicitor, or in person.— See Orders, 26th October, 1842. 

h3 
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CHAPTER VII. 



TO COMPEL APPBARANCB OF PBBR8 AND MBMBBRS OF PARLIA- 

MBNT OP A FBMB COVKRT OF AN INFANT OF A PERSON 

OF UNSOUND MIND AND OF A CORPORATION. 



If a defendant, being a peer, is served with the letter missive, 
and copy of the petition for the same, and an office copy of 
the bill, as before stated, and neglect to appear within the 
time allowed, he must be served with a subpoena ; but, if the 
defendant be only a member of the House of Commons, a 
subpoena is issued in the ordinary manner, as in the case of 
other individuals. If they do not appear after service of the 
subpoena, the process is alike in both cases, viz., the plaintiff, 
in the case of a peer, having made affidavit of the above 
service, in addition to the service of the subpoena, moves, as 
of course, for a sequestration nisi against the defendant ; upon 
which a commission of sequestration will issue, directed to 
certain commissioners, therein named, to sequester the defen- 
dant's personal estate, and the rents, issues, and profits of his 
real estates, until he enters his appearance, or the court shall 
make any other order to the contrary ; unless the defendant, 
having personal notice thereof, shall, within eight days after 
such notice, show cause to the contrary. If no cause be 
shewn, the plaintiff is at liberty, at the expiration of the 
eight days aforesaid, to move to make the rule nisi absolute. 
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The plaintiff may then, upon motion or petition, obtain an 
order that the solicitor of the defendant so having privilege 
of parliament or of peerage, may enter an appearance for 
him; and that all other proceedings may be had, as if the 
defendant had actually appeared (a). 

If a bill be filed against a husband and wife, and the wife 
refuse to appear, the attachment issues against the husband, 
and he will be allowed to enter an appearance for her. 

The attachment against an infant is sealed in the ordinary 
manner, but is not executed. It was formerly the practice, 
before it became returnable, for the plaintiff to move that a 
messenger might bring the infant to the bar of the court in 
the usual manner, from whatever distance, and however 
tender in years, unless in cases of illness, — and, when so 
brought up, to move that the senior clerk in court, not 
towards the cause, might appear and defend the suit for him ; 
but the 2nd New Order of 11th April, 1842, has dispensed 
with so great an inconvenience altogether, since no greater 
mischief can possibly arise from the circumstance of the infant 
not being personally brought up, whether his absence had 
been occasioned by sickness or any other cause; and, 
therefore, it provides that, where the infemt makes default in 
appearing to or not answering the bill, the court, upon 
motion, may order the senior six clerk, not toward the cause 
(now one of the solicitors of the court, — vide 28 Ord. 26 Oct. 
1842), to be assigned as the guardian of such infant 
defendant, to appear to and answer the bill, and defend the 
soit, as formerly ; but the motion must be accompanied by an 
affidavit, or some other proof, that the defendant is an infant, 
and, in case of his non-appearance, that the subpoena was 



(a) 1 Wm. 4, c. 36, §12. 
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duly served ; and six: days notice of motion must, after the 
expiration of the time for answering or appearing, be. served 
or left at the residence of the person under whose care the 
infant happens to be at the time of such service. 

Where an attachment is issued against a person of unsound 
mind, not found so by inquisition, the sheriff must make a 
special return, and, in default of any one appearing for the 
defendant, the plaintiff must move specially, upon the affidavit 
of a medical man, or other competent person, that the 
solicitor may appear and answer for him. 

If proceedings be taken against a corporate body, who 
neglect to appear to the plaintiff's bill, a distringas must be 
issued against them, and not an attachment. If the defendant 
do not appear an alias distringas, and then a pluries distringas, 
is issued, on the return of which, if no appearance be entered, 
a sequestration issues. And where proceedings were insti- 
tuted to take a bill pro con/esso against a company (which had 
been incorporated by act of parliament), and also against the 
directors of the company, notice of motion, served on one of 
the directors, to enter an appearance for the company, within 
five days after service, or that the plaintiffs would proceed to 
take the bill pro cor^fesso against the company, was held to be 
irregular; for although the act made service on a director 
good service on the company, yet notice ought to have been 
addressed to the company (J). 



(&) Brick wood v, Harvey, 8 Sim. 201. 
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CHAPTER VIII. 



OF THE defendant's APPEARANCE ORDERS FOR TIME. 



If a defendant resided in, or within twenty miles of, London, 
or was served there, he was allowed four days, exclusive of 
the day of service, after he had heen served with the subpoena, 
to enter his appearance to the plaintiflF's bill. If he lived 
beyond twenty miles from London, he had eight days from 
the service of the subpoena to appear, which subpoena, under 
the XXII. Order, 8th May, 1845, is to be made returnable 
within eight days after it is issued ; but the XVI. of these 
Orders, Art. 3rd, virtually abolishes the distinction between 
town and country defendants in this respect, and places 
them upon the same footing, by directing that if a defend- 
ant be served with a subpoena to appear to, or to appear 
to and answer a bill, he is to appear thereto within eight 
days after the service of such subpoena, otherwise he may 
be attached, or an appearance may be entered for him by 
the plaintiff, under the 8th order, 26th August, 1841 ; or, if 
the bill prays an injunction to stay proceedings at law, the 
plaintiff may obtain an order for the common injunction. A 
defendant may appear to a bill of his own accord, without 
being served with a subpoena. If the plaintiff amend his bill 
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before the answer is filed, a new appearance is not necessary ; 
but, where the plaintiff amends his bill after answer, the 
defendant most appear to such amended bill ; but he is allowed 
the same time after service of the subpoena to enter his 
appearance thereto, as he had in respect of the original bill. 

Before the 2 1st December, 1833, when the defendant had 
appeared to the plaintiff's bill, he was entitled to, as well in a 
town as in a country cause, eight days to plead demur, or 
answer thereto, after appearance, which he was bound to do 
at or before the expiration of such time, — otherwise he was in 
contempt, unless he obtained an order for time to file his plea, 
demurrer, or answer,— and this, whether he had entered his 
appearance before the return of the subpoena or not. 

But, by the 10th Order, 2l8t December, 1833, defendants 
to all original or supplemental bills, or to bills of revivor 
requiring an answer, filed subsequent to the 25th Nov. 1 833, 
were allowed, after appearance, and without order, eight weeks 
in a town cause, and ten weeks in a country cause, to plead 
answer or demur, not demurring alone, and five weeks in a 
town cause, and seven weeks in a country cause, to plead 
answer or demur, not demurring alone, to any amended bill to 
which the plaintiff should require an answer. 

But the Orders of 26th August, 1841, and of 8th May. 
1845, hereafter referred to, abolish the distinction between 
town and country causes in this respect. 

Under the 21st Order, 21st December, 1833, it is provided 
that, in every order granted by a master for further time to 
answer, it shall be made a condition that the defendant shall 
enter his appearance with the registrar, and consent to a 
Sergeant-at-Arms, as in the case of a commission of rebellion 
returned " non est inventus,'* unless the master shall, from any 
special circumstance, think otherwise. 

Where the plaintiff amends after a plea has been allowed to 
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the whole bill, the defendant is entitled to the same time as if 
it were an original bill (a). 

If the defendant be in contempt to an attachment for want 
of an appearance, the interval between the day fixed by the 
subpoena for appearance, and that on which the same is 
actually entered, shall be deducted from such hereinbefore 
time to plead answer and demur, not demurring alone. 12 
Order, 21st December, 1888. 

Although it be generally true, that a party in contempt 
cannot be heard to make a motion, he is, nevertheless, 
permitted to be heard upon a motion to get rid of that 
contempt ; also, a plaintiff is entitled to sue out an attach- 
ment against a defendant for want of an answer, notwith- 
standing he is himself in custody for a contempt, in non-pay- 
ment of costs (b). 



(a) Spencer v. Bryant, 9 Yes. 231 . 

(b) Wilson V. Bates, Myl. Sc Cra. Y. 3, 197 ; 9 Sim. 54. 
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CHAPTER IX. 



TO C0MP8L THB ANSWER OF A DEFENDANT. PROCEEDINGS 

UNDER THB ORDERS 8th MAT, 1845, IN TAKING THE BILL 
PRO CONFK880. 

If the defendant do not file his answer at the expiration of 
the period allowed him, or obtain further time for that 
purpose, the plaintiff is at liberty to attach him. 

An attachment for want of an answer is sealed by the clerk 
of the Records and Writs, without any order for that purpose, 
or affidavit, and is executed and made returnable in the same 
manner as an attachment for want of appearance. As an 
attachment is considered as sealed from the first moment of 
the day on which it is tested, if the defendant obtain an order 
for time on that day it is irregular (a). 

The process of attachment, and the manner of returning 
and executing it, where the defendant neglects to answer, is 
similar to where it was issued for want of appearance. The 
defendant is then brought to the bar of the court by Habeas, 
at the plaintiff's instance ; and the plaintiff's counsel moves 
that he may be turned over to the queen's prison, to remain 
there until he shall fully answer the plaintiff's bill, clear his 
contempt, or the court make any order to the contrary. 

(a) 1 Madd. Rep. 5o0. 
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After the defendant is in this manner lodged in prison, the 
plaintiff's next step on the gaoler's certificate, is to move that 
an habeas corpus cum causis be directed to the keeper of the 
queen's prison, commanding him, at the return thereof, to 
bring the defendant to the bar of the court, that he my clear 
bis contempt ; and that the clerk of the records and writs may 
at the same time attend with the record of the bill, in order 
that it may be taken pro confesso against the defendant. 

When a habeas corpus issues out there must be full twenty- 
eight days between the defendant's committal and the return of 
the writ (b), which can only be made returnable on a motion 
day, when the defendant is brought up to the bar ; and in 
default of his putting in an answer, the bill is taken against 
him pro confesso, the clerk of the records and writs attending 
with the record of the bill, and the plaintiff moving by his 
counsel that the bill may be taken pro confesso, in manner 
above stated. 

The LXXIII. Order, 8th May, 1845, directs, that, if any 
defendant, being in custody of the Sergeant-at-Arms, or of a 
Messenger, under an attachment for want of his answer, is 
not brought to the bar of the court within ten days after he 
was taken into custody, he must be discharged out of custody 
by the officer in whose custody he is, with costs, to be paid by 
the plaintiff ; but the defendant is liable to be attached afresh, 
unless he put in his answer within eight days after his 
discharge ; and, if any defendant be in prison under, or being 
already in prison, be detained under an attachment for not 
answering, and be not brought to the bar of the court 
within thirty days from his being in custody or detainer 
(being already in custody under such attachment), he must, in 



(b) 1 Wm. 4. c. 36. Ru. 2. 
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like manDer, be discharged ; but, to avoid a new attachment, 
he must put in his fmswer within eight days after such 
discharge. 

But where the defendant has appeared to the plaintiff's bi]l, 
and proceedings are had under a decree taking the bill pro 
c(mfe880, for want of an answer in a foreclosure suit, the 
defendant, notwithstanding he be in contempt, ought to be 
regularly served with warrants to attend the master. The 
court punishes the defendant's default in refusing to answer, 
by giving to the plaintiff the benefit of a decree upon the bill 
as confessed ; but there the advantage stops : and when the 
decree is once pronounced, the subsequent duty of the court 
and its officers is to execute that decree in the ordinary way ; 
therefore, an order absolute in the first instance, to confirm 
the master's report, made under a decree taken pro confesio 
for want of an answer, is irregular (c). 

LXXVI. of the above Orders, 1845, directs, that, upon the 
attachment for want of an answer, or at any time within three 
weeks afterwards, the plaintiff may cause the defendant to be 
served with a notice of motion, to be made not less than 
three weeks after the date of such service, that the bill may 
be taken pro confesso; and, unless the defendant has put in 
his answer, or obtained further time for that purpose, the 
court may order the bill to be taken pro confesso, under such 
conditions as the court may think proper. 

Where any defendant who, under the LXXVIL Order, may 
be deemed to have absconded to avoid the process of the 
court, or has had an appearance entered for him under the 
Orders XXIX., XXXI., or XXXIII., and has not afterwards 
appeared in person, or by his own solicitor, the plaintiff may 



{c) King V. Bryant, Myl. & Craig. V. 3. 191. 
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cause a notice to be ineerted in the London Gazette, that on a 
day named therein, — being not less than four weeks after the 
first insertion of such notice in the London Gazette, — ^the 
court will be moved, that the bill may be taken pro con/esso 
against such defendant ; and the plaintiff, on the hearing of 
such motion, is to satisfy the court that the defendant ought, 
under the provision of Order LXXVII., to be deemed to have 
absconded, to avoid the process of the court ; and that such 
notice of motion has been inserted in the London Gazette at 
least once in every week, from its first insertion; and the 
court, upon being so satisfied, will order the bill to be taken 
pro con/esso against such defendant, either immediately, or as 
the court may think proper. (Order LXXIX.) 

If, however, a defendant be in custody for want of answer, 
and submits to have the bill taken pro confesso against him, he 
may apply to the court upon motion, with notice to be served 
on the plaintiff to be discharged out of custody ; and the 
court will order it accordingly, upon such terms as appears to 
be just, unless, indeed, justice cannot be done to the plaintiff, 
without discovery, or further discovery from the defendant. 
(Order LXXX.) 

To prevent the defendant being taken by surprise, it is 
directed, that no cause, wherein an order is made to take the 
bill pro confesso, shall be set down for hearing on the same 
day on which the order is made, but it may be set down to 
be heard, or upon a special day for hearing at the discretion 
of the court. The defendant is at hberty to appear at the 
hearing, and, consenting to waive all objection to the order, 
but not otherwise, he may be heard to argue the case, upon 
the merits as stated in the bill, and, upon the hearing of the 
cause pro confesso, such decree will be made as the court 
thinks just, and such decree is to be absolute; and, if 
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reqaisite, it will order a receiver of the real or personal estate 
of the defendant, against whom the bill has been ordered to 
be taken ^ro confesso, to be appointed with the usual direc- 
tions, or direct a sequestration and payment of any sums of 
money so to be raised, as either at the hearing, or any 
subsequent stage of the cause the plaintiff appears to be 
entitled to ; but, unless this decree be absolute, the plaintiff 
must give security for its restoration, in case an order for 
that purpose should afterwards be made.. The decree, thus 
made, must be passed and entered like other decrees ; and, 
when entered, an office copy thereof, — unless the court dis- 
penses with the same, — is to be served on the defendant 
against whom the order to take the bill pro confesso was 
made, or his solicitor ; and, if the decree be not absolute, as 
above mentioned, such defendant, or his solicitor, is to be at 
the same time served with a notice to the effect that, if such 
defendant desires permission to answer the plaintiff's bill, and 
set aside the decree, application for that purpose must be 
made to the court, within the time specified in the notice, or 
that such defendant will be absolutely excluded from making 
any such application. If such notice is to be served within 
the jurisdiction of the court, the time therein specified for 
such application, to be made by the defendant, is to be three 
weeks after service of such notice; but, if out of the 
jurisdiction, such time is to be specially appointed by the 
court, on the ex-parte application of the plaintiff. Any 
defendant, waiving all objection to the order to take the bill 
pro confesso, as above stated, and submitting to pay such 
costs as the court shall direct, may, before enrolment of the 
decree, have the cause heard upon the merits stated in the 
bill, the petition for re-hearing being signed by counsel, as 
other petitions for re-hearing. (Orders, 1845, from LXXXI. 
to LXXXIX., inclusive.) 
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Where a decree is not absolute, under the LXXXIIL of the 
above Orders, the court may direct it to be made absolate on 
the motion of the plaintiff made, — 1st, After the expiration 
of three weeks, from the service of a copy of the decree oo 
a defendant, where the decree has been served within the 
jurisdiction ; 2nd, After the expiration of the time limited by 
the notice, provided for by Order LXXXVI., where the decree 
has been served out of the jurisdiction ; 3rd, After the 
expiration of three years, from the date of the decree, where 
a defendant has not been served with a copy thereof. (Order 
XC.) 

Where the decree is not absolute, under the LXXXIIL 
Order, and has not been made so under Order XC, and a 
defendant has a case, upon merits not appearing in the bill, he 
may apply to the court, by petition, stating the case, and 
submitting to such terms, with respect to costs and otherwise, 
as the coiirt may think reasonable, for leave to answer the 
bill ; and the court, being satisfied that the case is a proper 
one to be submitted to the judgment of the court, may, upon 
sach terms as seem just, vacate the inrolment (if any) of the 
decree, and permit him to answer the bill; and, if such 
permission be granted, leave may also be given for the 
plamtiff to file a separate replication to such answer; issue 
may be also joined, and witnesses examined; and such 
proceedings had as if the decree had not been made, and no 
proceedings had been taken against such defendant in the 
cause. (Order XCL) 

When the plaintiff seeks to compel an answer from a 
person having privilege of parliament, he must proceed to 
obtain orders for a sequestration nisi and absolute, in the same 
manner as is adopted to compel his appearance to the plaintiff's 
bill, observing, however, that in addition to the affidavit of 
service, and no cause being shewn against making the order 
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nisi for the sequestration absolute, the plaintiff must produce 
the certificate of the clerk of Records and Writs of the answer 
not having been filed : on the order nisi being made obsolute, 
the plaintiff proceeds, as in other cases, to take the bill pro 
confesso against the defendant. 

The same proceedings are also had to compel the several 
answers of a married woman, an infant, a person of unsound 
mind, and a corporation, as were, before the Orders of 26th 
August, 1841, used to enforce their appearance. In the case 
of an infant or a person of unsound mind, not found so by 
inquisition, the court will, upon motion, order the solicitor to 
answer for them as guardian, and so defend their suit. 

After an attachment against an infant for want of an 
answer, the proper course was for a messenger to bring him 
into court to have a guardian assigned him (d) ; but the 
2 N. O. of 11th April, 1842, before alluded to, declares that, 
upon default made by the infant in not appearing to, or 
answering the bill, the court may, upon motion, order that the 
Six Clerk, not towards the cause, be assigned the guardian of 
such infant, to answer the bill and defend the suit ; and in the 
room of such Six Clerk, a Solicitor is now appointed by 
virtue of the 28th Order, 20th October, 1842 ; but when once 
a guardian has been assigned him, he cannot be detained in 
custody upon an attachment (e). 

By the 24 Order, 21st December, 1833, when a defendant 
in contempt, for want of an answer, obtains, upon fihng his 
answer, the common order to be discharged as to his contempt, 
on payment or tender of the costs thereof, or the plaintiff 
accepts the costs without order, the plaintiff shall not, by such 



(rf) Eylefl V, De Gros. 9 Ves. 12. 
(e) Perkins v. Harmond, Dick. 287. 
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acceptance, be compelled, in the event of the answer being 
insufficient, to re- commence the process of contempt against 
the defendant, but shall be at liberty to take np the process at 
the point to which he had before proceeded. Formerly, if 
the plaintiff accepted the costs of contempt, he was not com- 
pelled to resume the process. 

The defendant must clear his contempt before he can take 
any e£fectual proceedings in the cause, and if he be in custody 
for want of an answer, he cannot be Hberated therefrom, 
before he has filed his answer, paid or tendered the costs of 
his contempt, and obtained an order for his discharge. 

If the defendant put in an insufficient answer to the 
plaintiff's bill, the latter may, notwithstanding, take the bill 
pro confesso ; for an insufficient answer is reckoned as no 
answer (/). 

The plaintiff, however, by amending his bill, waives his pro- 
cess of contempt (g), but he will be allowed, upon application 
to the master, and giving personal notice to defendant, to 
amend his bill without its operating as a discharge of such 
contempt, and to commence de novo where the defendant, 
upon being brought to the bar of the court for his contempt, 
refuses to put in his answer. 

When the defendant puts in his answer without discharging 
the costs of his contempt, and the plaintiff files his replication, 
he thereby waives the process of contempt. 



(/) Joplins V. Staart, 4 Yes. 619. 

{g) Gray r. Campbell, 1 R. & M. 323; Gompertz r. Best, 1 Wm. 4. 
c. 36. R. 10. 
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CHAPTER X. 

OP THB VARIOUS MODBS OF DSFENCB TO A BILL. 

Therb are four modes which the defendant, after he has 
entered his appearance, may adopt for the purpose of drfending 
himself against the clauns which are set forth in the plaintiff's 
biU.— 1, By demurrer; 2, By plea; 3, By answer; 4, By 
disclaimer. 

I. Op THB Dbmurrbb. 

1. A demurrer b a mode of defence where any apparent 
objection arises to the plaintiffs bill itself, either from matter 
contained in it, or from defect in its frame, or in the case 
made out by it, and (hereupon demands the judgment of the 
court, whether the defendant shall be compelled to answer the 
plaintiff's bill or not. A demurrer is that which admits the 
facts as alleged in the plaintiff's bill to be true, but denies the 
right of the plaintiff upon those facts, as therein set forth, to 
proceed or call upon the defendant to answer. And it has been 
held that if a plaintiff makes two statements in his bill which 
are inconsistent with each other, the defendant is at Uberty, 
for the purposes of a demurrer, to assume that to be true 
which will be most against the plaintiff's case; therefore, 



169 ' 

where a settlement is set forth in sach a manner in one part 
of the bin as to show that the plaintiff's father then living was 
tenant for life, and with remainder to the plaintiff as tenant 
in tail ; and in another part of the bill the father is described 
as tenant in tail, and the plaintiff as issue in tail ; the defen- 
dant was entitled, on demurrer, to adopt this latter allegation 
to be trae, and therefore, that the plaintiff, by his own shewing, 
had no right to institute the suit (a). The demurrer is merely 
to matters of fact contained in the bill, or upon the omission 
of matters which ought to be therein, or attendant thereon, 
and not upon any foreign matter alleged by the defendant (5). 
The demurrer confesses only matters of fact, and not matters 
of law (c). The principal object of a demurrer is to avoid a 
discovery which may prejudice the defendant, to cover a defec- 
tive title, or to prevent unnecessary expense and delay. 

All the above modes of defence, t. e, the demurrer, plea, 
answer, and disclaimer, may be joined, provided each relates 
to a separate and distinct part of the bill ; and a defendant 
may put in several demurrers to separate and distinct parts of 
a bill, for separate and distinct causes ; but a defendant could 
not formerly have demurred and pleaded {d) or demurred and 
answered to the same matter, for the answer would have over- 
ruled the demurrer (e). In like manner also, if the defendant 
had pleaded to any part of a bill before demurred to, the plea 
would have overruled the demurrer (/). 

But, by the 37 Ord. 26th August 1841>no demurrer or plea 



(a) Vernon v. Vernon, 2 M. & C. 145. 
(6) Mitf. 108. 

(c) 2 Ves. & B. 95 ; 3 Meriv. 503 ; Cuthbert v. Creasy, 6 Madd. 189. 

(d) Domer v. Fortescue, 2 Atk. 983. 

(e) Jones v. £arl of Strafford, 3 P. Wm«. 80. 
(/) Mitf. 209. 
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shall be held bad and overroled upon argument, only because 
the answer of the defendant may extend to some part of the 
same matter, as may be covered by such demurrer or plea. 

Demurrers to original bills, which comprehend the various 
defences made to all other species of bills, are considered 
under two heads, — First, Demurrers to relief (which some- 
times include a demurrer to discovery), and secondly. 
Demurrers to discovery only {g). 

The principal grounds of demurrer to the relief sought by 
an original bill, are — 

1. That the subject of the suit is not within the jurisdiction 
of a court of Equity, as where the courts of ordinary juris- 
diction are made instruments of oppression and wrong. A 
court of Equity being usually applied to where the courts 
of ordinary jurisdiction cannot give any, or at best but an 
inadequate relief. 

2. That some other court of Equity has the proper juris- 
diction. The principal of the inferior jurisdictions in England 
were those of the counties palatine of Chester, Lancaster, 
and Durham ; "'■ the courts of the two universities of Oxford 
and Cambridge, of the city of London, and of the cinque 
ports ; which are limited by their locality, either in respect 
to the subject of the suit, or the residence of the litigant 
parties. When, therefore, it is apparent on the face of a bill, 
that any of these courts has the proper jurisdiction, the 
defendant may demur. 



{g) Mitf. 109. 

* The 1 Wm. 4. c. 70, abolished the exclusive jurisdiction of the 
county palatine of Chester, which is now merged in that of the Courts 
of Westminster. And, by the 6 & 7 Wm. 4, c. 19, the palatine juris- 
diction of the county palatine of Durham, and all its legal rights, 
were severed from the bishopric of Durham and vested in the crown. 
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3. When it appears apon the face of the bill that the 
pkintiff is not entitled to sue by reason of some personal 
disability, as where an infant, or a married woman, or an idiot 
exhibiting a bill, appear to be thus incapable of institntmg 
proceedings alone, and no next friend or committee is named 
in the bill ; the reason why a defendant may demur to such a 
bin is, that he might be materially injured by being compelled 
to answer a bill exhibited by persons whose property is not at 
their own disposal, and who are incapable of paying costs (A). 

4. That the plaintiff has no interest in the subject, or a 
proper title to institute a suit concerning it, as where an 
executor does not appear by his bill to have proved the will 
of the testator, or appears to have proved it in an improper 
court, or where a plaintiff claimed under a will when it was 
discovered upon the construction of the will that he had no 
title; and a want of interest in the subject of the suit is a 
good ground of demurrer, not only to a bill for relief, but also 
to a bill seeking discovery merely. 

5. That the plaintiff has no right to call on the defendant 
concerning the subject of the suit, notwithstanding he may 
bave an interest in the suit, and a right to institute a suit 
concerning it. Thus, although an unsatisfied legatee has an 
interest in the testator's property and a right to have it 
applied, to satisfy his demands in a due course of administra- 
tion, yet he cannot file his bill calling upon the debtors to his 
testator's estate to pay their debts in satisfaction of his 
^cy ; and this is by reason of the want of privity between 
the legatees and debtors, the latter being accountable only to 
the representative of the testator (t). 

6. That the defendant has not that interest in the suit 



(h) Mitf. 154. (i) Mitf. 158. 
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which can render him liaUe to the daiins of the plaintiff, as 
where a bankrupt is made a d^endant to a hill, which is filed 
against his assignees ; for. by the ac^ of bankroptcy* all the 
interest which the bankrupt was possessed of, or entitled to, 
passes from him to his assignees* and therefore, in respect of 
the relief applied for by the biU, he may demur, although if 
any discovery be sought of his actions prior to his becomiDg a 
bankrupt, he may be compelled to answer to that part of the 
bill for the sake of the discovery. 

From these few instances which have been adduced to show 
in what cases a demurrer will lie, we perceive that in order 
to prevent a party from demurring, the bill must, in general, 
not only shew that the defendant has an interest in the 
subject, but that he is also liable to the plaintiff's demands. 

7. That for some reason, founded on the substance of the 
bill, the plaintiff is not entitled to the relief he prays ; as 
where in a bill to perpetuate the testimony of witnesses, it is 
not stated that no action can be immediately brought (J). 

8. That the bill is insufficient to answer the ends of com- 
plete justice ; for, as it is the object of a court of Equity to 
do complete justice between the parties interested in the 
subjedt of the suit, and to make the performance of the order 
of the court safe to those who are compelled to obey it, and 
prevent future litigation (k), a demurrer will be allowed to a 
bill where all persons materially interested in the suit, are not 
made parties thereto, how numerous soever they may be ; but 
the court will, in such cases, depart from this general role, 
where there exists a difficulty in bringing all the parties 
interested before the court, and all the persons who are in the 
same interest, and answering that description, cannot be easily 



ij) Aogell V. Angell, 1 S. & S. 83. (k) Mitf. 164. 
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ascertaiDed. For this reason a few creditors mav file a bill 
on> behalf of themselves, and all the other creditors of their 
deceased debtor, for an account and application of his assets 
in -the payment of their demands. In the same manner, also, 
and for a sinular reason, a legatee may sue on behalf of himself 
and all other legatees, who may come in under the decree 
equally with the plaintiff, and claim payment of their several 
legacies. 

The defendants, in demurring for want of parties, must show 
who are the proper parties to enable the plaintiff to amend, 
by adding the proper parties to the record. A bill may also 
be demurred to where the signature of counsel has been 
omitted. 

9. That the bill improperly confounds distinct subjects, or 
unnecessarily multiplies suits ; therefore, as, on the one hand, 
a plaintiff will not be allowed by one bill to demand several 
matters of various natures against each defendant, tending to 
burden him with an accumulation of pleadings, referring merely 
to the several claims of the other defendants, without any 
connection with his own; so, on the other hand, the court 
will prevent the splitting of causes and the multiplicity of suits 
consequent thereon (/), and, in either case, will entertain a 
demurrer. And where there are several defendants it may 
happen that a bill which is multifarious as to one of the 
defendants is not so as to the rest; thus in Att.-General v, 
Craddock (m), one of the defendants demurred to the infor- 
mation for multifariousness, and the demurrer was allowed — 
the other defendants having pleaded the allowance of that 
demurrer, the plea was overruled. But where the defendants 
are all in the same interest, as the assignees of « bankrupt, the 



(2) Mitf. 183. Bann. v. Dunn, 2 Sim. 329. (yh) 8 Sim. 467. 
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case against all of them being the same, a demurrer having 
been allowed as to one of them was held sufficient to bar tbe 
plaintiff's demand as to the rest of the defendants (n). 

The principal grounds of objection, by way of demurrer 
to the discovery, are now to be considered, which are the 
following : — 

1 . That the case made by the plaintiff is not such as that 
a court of Equity will exercise a jurisdiction to compel a dis- 
covery ; for instance, where the discovery is sought to aid the 
prosecution or defence, or any other process, not merely civil, 
in any other court, as an indictment or information. 

2. That the plaintiff has no interest in the subject which 
will entitle him to call upon the defendant for a discovery, as 
wherie the plaintiff seeks for a discovery in support of an action 
at common law, and the case stated by his bill is not such an 
one as will support an action; for, supposing his case to be 
true, unless he can show a title to recover in the action at 
law, he has no right to the aid of a court of Equity to call 
upon the defendant to disclose evidence of the truth of tbe 
case. 

3. That the defendant has not such interest in the subject 
of the suit as will justify the plaintiff in instituting proceedings 
against him, as where he is merely a witness, claiming no 
benefit whatever under the suit, or where the bill is filed 
against a feme covert and her husband in aid of an action of 
debt on her account (o). 

4. That there is no privity between the plaintiff and 
defendant, although they may both claim an interest in tbe 
subject of the suit. 



(n) Tarleton v, Hornby, 1 Youn. & Coll. 333, 
(o) Barron v. Grillard, 3 Yes. & B. 165. 
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.5. That the discovery, if obtained, would be immaterial, 

6. That the situation of the defendant is such as renders it 
improper for a court of Equity to compel a discovery, as where 
the bill charges the defendant with an act which would subject 
him to a criminal prosecution under a statute, unless it should 
happen that the plaintiff is alone entitled to the penalty, and 
waives it by express words in the bill : in such a case he may 
enforce a discovery from the defendant; for the discovery 
cannot any longer subject him to a penalty ip); or when the 
discovery would subject the defendant to some forfeiture, or 
hazard his title in a case, where, in conscience, he has at least 
an equal right with the party demanding the discovery. 

It may be here remarked that a demurrer to a bill for a 
discovery only will not hold for want of parties (q), 

A defendant, although he may think proper to give the 
discovery, is still entitled to demur to the relief (r) ; but he 
cannot demur to a discovery only, unless he demur to the 
relief, for then he does not demur to the thing required, but 
the means by which it is sought to be obtained (s). 

When once the demurrer is filed and entered, it may be set 
down for argument by either the plaintiff or defendant by 
petition, as of course. 

When any new matter is introduced which is essential to 
the support of the demurrer, it is called a speaking demurrer, 
and will be overruled ; but the mere introduction of argument 
is considered as nothing more than surplusage, and does not 
render the demurrer a speaking demurrer. 

The demurrer is drawn and signed by counsel. It neither 



{p) Mitf. 195 (q) Ibid. 200. 

(r) 2 Atk. 167 ; Todd v. Gee, 17 Ves. 273. 
W 2 Bro. C. C. 126. 



176 

requires to be signed by the defendant, nor to be put in 
upon oath ; because the demurrer, being an admission of the 
truth of the facts alleged in the bill, submits to the court 
whether the defendant is bound to answer such allegations as 
are therein set forth. 

A defendant cannot demur after obtaining an order for tioie, 
otherwise it will be taken off the file with costs ; neither can it 
be filed after an attachment has issued against a defendant for 
want of an answer, but the defendant is at liberty, after 
obtaining an order for time, to put in his demurrer and answer. 

A demurrer which goes to the whole bill, and, upon argu- 
ment or otherwise, is allowed, puts an end to the suit, although 
the court will ^ve the plaintiff leave to amend the bill upon 
payment of costs. But, although strictly speaking, when a 
demurrer to the whole bill is allowed, the bill is out of court, 
and the plaintiff must begin de novo; yet there have been 
instances where, after the bill has been dismissed by order, 
the cause has been set on foot again at the discretion of the 
court ij). 

After a demurrer is overruled, if the defendant wishes to 
plead answer or demur, he must apply specially fur time when 
the demurrer is disposed of (ti). 

The Orders 8th May, 1845, direct that where a demurrer 
to the whole or part of a bill is allowed upon argument, the 
plaintiff, unless the court order to the contrary, is to pay to 
the demurring party, the costs of the demurrer; and, if the 
demurrer be to the whole bill, the costs of the suit also. 

Where the demurrer to the whole bill is not set down for 
argument within twelve days after the filing thereof, and the 



(f) Baker v. Millish, 11 Ves. 72. 
(u) 1 Sim. & Stu. 469. 
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plaintiff does not within that time serve an order for leave to 
amend the bill, the demarrer is to be held sofficient to the 
same extent, and for the same purposes, and the plaintiff is to 
pay to the demurring party, the same costs as in the case of a 
demarrer to the whole bill allowed apon argument. Where a 
demurrer to part of a bill is not set down for argument within 
three weeks after the filing thereof, and the phuntiff does not 
within the three weeks serve an order for leave to amend the 
bill, the demurrer is to be held sufficient to the same extent, 
and for the same purposes, and the plaintiff is to pay to the 
demurring party, the same costs as in the case of a demurrer 
to part of a bill allowed upon argument. Ord. XLV., XLVI., 
XLVII. 

II. Of TBI Plba. 

We have seen that a demurrer is a mode of defence when 
any objection is apparent on the face of the bill itself; but 
when the objection to a bill is not thus apparent, and the 
defendant means to take advantage of it, he must do so by a 
pka, or by answer. Various facts cannot be pleaded in one 
plea unless they all tend to reduce the cause to a single point 
of defence, as where there are several deeds which all conduce 
to establish the single point of title (y), A plea is sometimes 
denominated a special answer, which, so far as it applie^ 
creates a bar to the suit. It has been said that the object of a 
plea is to reduce the cause, so far as it is coveted by the plea, 
to a simple point, in order to save expense to the parties; there- 
fore, where the defence consists of a variety of circumstances, 
a different mode of defence must be used, as the examination 



(v) 2 Yes. Jt B. 153 ; Ashuret v. Eyres, 3 Atk. 341. 

i3 
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must still be at large (w). That which is called a double plea 
is informal and improper ; for if a defendant were allowed to 
offer two matters of defence, he would, by the same reason, be 
justified in making any number of defences, whereby the object 
of the plea would be frustrated, and all the inconvenience and 
delay would be introduced, which it was the main design of 
pleading to obviate; and the court would be called upon to 
give a summary decision on a variety of defences before proof 
thereof could be given (a?). 

Pleas are of three kinds^— I, To the jurisdiction of the court; 
II, To the person of the plaintiff or defendant ; III, In bar of 
the suit. 

I. A plea to the jurisdiction of the court does not dispute 
the right of the plaintiff, but simply asserts that the plaintiff's 
claim is not a fit subject for the cognizance of a court of 
Equity, although, if the objection for want of jurisdiction be 
apparent on the bill, the proper defence is by demurrer. In 
a plea to the jurisdiction it is not sufficient to allege merely 
that the court of Equity has no jurisdiction, but it must be 
shewn what other court has jurisdiction (y). 

XL A plea to the person of the plaintiff' does not dispute 
the validity of the rights which form the subject of the suit, 
but denies the plaintiff's right to sue, alleging, either that he 
cannot proceed alone, or that he is not the person he pretends 
to be, or that he does not sustain the character he professes 
to assume (z). The plea to the person must show that he is 
disabled to sue, as being — 1, Outlawed, which is a good plea 
as long as the outlawry remains in force. Outlawry in a 



(m?) Mitf. 219. (x) Ibid. 296. 

(y) Earl of Derby v, Duke of AthoU, 1 Ves. 202. 

(z) Mitf. 221. 
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plaintiff, executor, or administrator, cannot be pleaded, because 
he sues in (mtre droit, nor against a person named in the bill 
as the next friend of an infant plaintiff. 

2, That the plaintiff is excommunicated ; which plea must 
be certified by the ordinary, either by letters patent, con- 
taining a positive affirmation thereof, or by letters testimonial. 
A plea of excommunication to an executor or administrator is 
good, though they sue in autre droit, but not to the next 
friend of an infant (a). 

3, That the plaintiff is a popish recusant convict (b)» 

4, That the plaintiff is unable to sue, by reason of attainder 
in a premunire, or in respect of treason or felony, 

5, lliat the plaintiff is an alien. But an alien who is an 
alien friend is capable of suing for any personal demand (c) ; 
and even an alien enemy may sue, under some circum- 
stances (d). 

6, That the plaintiff is incapable of instituting the suit alone, 
as an infant, a feme covert, or lunatic, found so by inquisition. 

A plea that the plaintiff is not the person he pretends to be, 
or does not sustain the character he assumes, is good ; as 
where an executor filed a bill before probate of the will (e), 
unless he alleges that the will is proved, or when the plaintiff 
sued as administrator, and the defendant pleaded that he was 
not an executor (/). Also, where the plea alleges that 
the plaintiff has no interest in the subject of the suit, or that 
the defendant has not any interest therein, the defendant may 
plead that one of two plaintiffs has no interest ; and this will 
be a good defence to the whole bill. 



(a) Mitf. 228. (b) 3 Jac. 1, c. 6, § 11. (c) 1 Atk. 51. 

(d) 3 Burr. 1741. (e) 2 Sim. 241. 

(/) Winn V, Hetcher, 1 Vern. 473. 
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III. Pleas in bar are usually described as allegations of 
foreign matter, whereby, admitting the bill, so far as it is not 
contradicted by the plea, to be true, yet the suit, or so much 
of it as is covered by the plea, is barred (g). Pleas of this 
kind are divided into — 1, Pleas in bar of matters recorded, or 
as of record in the court itself, or some other court of Equity ; 
2, Pleas in bar of matters of record, or of matters in the 
nature of record, in some court not being a court of Equity. 
Under the former head are considered : — 

1, A decree of the court, by which the rights of the parties 
have already been determined, or some previous bill for the 
same cause dismissed ; but a plea of such former decree mast 
have been signed and enrolled, and the decree must be final, 
otherwise it will not operate as a bar to the suit, although the 
defendant may insist upon it by way of answer; thus, a 
decree made upon default of the defendant's appearing at the 
hearing being a decree itt9t, (i. e. unless, on being served 
with a writ of subpoena, he show cause to the contrary), 
cannot be pleaded without first making the decree absolute,* 
another suit, for the same cause, depending in the same or 
another court of Equity. This plea must distinctly aver that 
the suit is for the same cause of litigation as the other, other- 
wise it will be overruled, as bad in point of form (A). If a 
plaintiff be proceeding at the same time against the defendant, 
both at law and in equity for the same Cause, the defendant, 
on putting in his answer, may apply to the court, for the 
purpose of compelling the plaintiff to elect before what tribunal 



(5r)Mitf. 221. 
» The decree is now, by the 44th of the Orders, 26th Angost, 1841, 
made absolute, in the first instance, without being preceded by the rale 
nisi Vide post. {h) Mitf. 246. 
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he will proceed ; — but, if m party commence proceediDgs both 
at common law and in a court of Equity, in his individual 
character, and not in autre droit; and can obtain in the former 
jurisdiction only a part of the relief which he can obtain in the 
latter ; by institnting his suit in equity he precludes himself 
from proceeding at law, and, therefore, is not entitled to the 
right of election (t). 

2, Fleas in bar, of matters of record, or of matters in the 
nature of matters of record, in some court, not being a court 
Eqwty, are — 

(1), A plea of a fine and non-claim, which is considered 
good as an equitable as it is a legal bar, provided it be 
pleaded with proper averments ; and herein, it is said, that 
seisin must be stated, otherwise the plea will be overruled, 
although the court will allow the defendant to amend (J), 

There is a distinction between legal and equitable titles, for 
where equity charges the lands only, the fine bars ; but, 
where it charges the person only, it does not operate as a 
bar. Thus, if a purchaser of an estate from a trustee has 
levied a fine, he will be considered in equity as standing 
precisely in the same situation and character as the trustee 
was, provided he had notice of the trust, or purchased without 
consideration (k). But, where a person comes in under a 
title, adverse to the title to a trust estate, or comes in for a 
valuable consideration, without notice of the trust, he may set 
up a fine and non-claim, as a bar to the claim of a trust (/). 

(2), A plea of recovery duly suffered with the deed, leading 
the uses thereof, may be pleaded by the defendant, if the 
estate limited to the plaintiff in tail is thereby destroyed (m). 



(i) Mills r. Fry, 19 Ves. 227. (j) 2 Ves. 450. (*) Mitf. 261. 
(i) Mitf. 252. (m) Mitf. 253. 
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(3), A judgment at law, or sentence of some otiier court, 
provided the court has had full jurisdiction to determine the 
rights of the parties, and such rights have been fully 
determined therein. A sentence, alto, in the proper eccle&i- 
astical court, in respect of a will and probate, will be con« 
sidered a good plea to a bill exhibited by persons claiming 
as next-of-kin to one supposed to have died intestate. 

Pleas in bar of matters in pais, which go both to the 
discovery and relief sought by the bill, or scmie part of it, or 
which sometimes extend no farther than the relief, are — 

1. A stated account, which must shew that the account was 
in writing, or, at least, it must set forth the balance (»). If 
the bill charge that the plaintiff has no counterpart of the 
account, the account should be annexed, by way of schedule, 
to the answer (o). The defendant ought to aver, that the 
stated account is just and true, to the best of his knowledge 
and belief (p). 

2. An award, which is a good plea to a bill, to set aside 
the award, and open the account, may not only extend to the 
relief, but also to the discovery sought by the bill; but, if 
fraud or partiality are charged against the arbitrators, they 
must deny them, not only by the plea, but also by way of 
answer. 

3. A release by the plaintiff, of the subject of his demand, 
may also be set up as a good plea, on the defendant's part, in 
bar pf such demand ; but the defendant must set out the 
consideration for which the release was granted, consequently, 
the plea of release cannot extend to a discovery of such con- 
sideration (q) and where that is impeached by the bill, on the 



(n) 2 Atk. 299. (o) 2 Atk. 299. 

Ip) Sch. & Lefr. 727. {q) Mitf. 262. 
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ground of fraad, the plea must be lapported by ayerments, 
tending to falsify the allegations of fraud, and weaken the 
position on which the consideration is sought to be impeached. 

4. A will, or other instrument affiecting the rights of the 
parties, may be pleaded by a derisee under the will, or a 
person to whom a conveyance has been made under the deed, 
to a bill instituted against them by the heir at law of the 
testator, in respect of the estate so devised or conveyed ; and, 
in these cases, the devisee must plead the will, and that it was 
duly executed, and the defendant who claims under the con« 
veyance may plead the instrument by which the property was 
conveyed to him by the ancestor. 

5. The statute of 29 Car. 2, c. 3, for preventing fraud, may 
be pleaded, as feu- as its provisions extend, in bar of a suit. 

Thus, to a bill for a specific performance, a plea of the 
statute that there was no agreement in writing signed by the 
parties was held to be good (r). It was formerly a vexaia 
fptestio, whether this plea extended to the discovery of a parol 
agreement as well as the relief, (t. e, the performance of it,) 
except where the contract has so far been performed as to be 
considered a fraud on the party seeking the benefit of it, and 
otherwise rendering it impossible to put him in statu quo, 
unless it were fully executed. But, after much doubt and con- 
trariety of opinion upon the matter, it now appears decided 
that a plea of the statute does not extend to a bar of the dis- 
covery of the fact of an agreement, because, notwithstanding 
the defendant, in his answer, confesses a parol agreement, yet, 
if he insist on the protection of the statute, no decree can be 
pronounced against him on the ground of his confession {$), 

The statute of limitations may be also the subject of a plea ; 



W Mussell V. Cook, Prec. in Ch. 633. (») Mitf. 267. 
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bat, although the statute is a bar to the claim of a debt» it 
was formerly considered as not capable of being pleaded to 
the diteovery when the debt became due, for that would 
enable the court to see whether the time limited by the statute 
had elapsed ; but the contrary doctrine now holds, on the 
prindple that where a demurrer to the relief would be good, 
it is equally available to the discovery on which the relief was 
founded (/). Any other statute, whether public or private, 
whereby the demands of the plaintiff may be barred, may be 
pleaded to avoid the equity attempted to be set up agaiiist the 
effect of the statute. 

If a plaintiff has a full title to the relief he prays, and the 
defendant cannot set up a defence as a bar of that title, yet, 
if the defendant has an equal right to the protection of the 
court of Equity in defending his possession, as the plaintiff 
has to assert his right, the court will not interfere on either 
side, as where the defendant claims under a purchase or a 
mortgage for a valuable consideration, without notice of the 
plaintiff's title, which he may plead in bar (u). 

The foregoing objections to a bill, of which we have been 
speaking, extend to discovery as well as relief, where the 
discovery was only sought for the purpose of relief. We 
shall now merely mention such as are a ground of plea to the 
discovery only. These are, — 

1, That the plaintiff's case is not such as entitles a court of 
Equity to compel a discovery in his favour. 

2, That the plaintiff has no interest in the subject, or no 
interest in the suit which gives him a right to enforce a dis- 
covery from the defendant. As where a plaintiff in his bill 
alleges that he is heir or administrator of a person who died 



(0 Mitf. 269. (u) Mitf. 274. 
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intestate, and seeks a discovery from the defendant who is in 
possession of the deceased's property, and of his title thereto 
—a plea that another person is heir or personal representative, 
is good. 

3, That the defendant has no interest m the soit to entitle 
the plaintiff to call upon him even for a discovery only. 

4, That the situation of the defendant may render it 
improper for a court of Equity to enforce a discovery — I, 
Because the discovery may subject hun to pains and penalties, 
or tend to accuse him of any crime; 2, Because it will 
subject him to forfeiture, unless the plaintiff be the only 
person entitled to the benefit of the forfeiture, and expressly 
waives it by his bill ; 3, Because such discovery would betray 
confidence reposed in the defendant, as counsel, attorney, or 
arbitrator ; and, 4, Because the defendant is a purchaser for 
a valuable consideration, without notice of the plaintiff's title ; 
for, in this case, the court will not compel him to make a 
discovery of that which may effect his own title (v). 

If the plea do not go to the whole bill, it must express to 
what part of the bill it does extend ; therefore, if the defendant 
plead to such parts of the bill as are not answered, the plea 
will be overruled as too general. Generally, in pleading, 
equity requires the same strictness and precision as a court of 
law. It is said that a plea ought not to exhibit more defences 
than one ; and, although a plea may be bad in part only, and 
therefore, overruled as to that portion of it, and allowed as to 
the remainder, yet two defences in a plea vnll not be sepa- 
rated, and only one admitted as a bar. 

If the bill contain any charge which, in equity, may operate 
in favour of the plaintiff's case against the matter pleaded, as 



(v) Mitf. 288. 
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fraud or notice of title, the charge must he denied hy way of 
answer, as well as hy averment in the plea (w). In this case, 
the answer will not support the plea unless it he full and dear. 

The form of a plea, like a demurrer, commences hy a pro* 
testation against confessing the truth of any matter. For the 
sake of deciding the validity of the plea, the hill, so far as it 
is not contradicted hy the plea, is assumed to he true. The 
extent of the plea, that is, whether it goes to the whole of 
the hill, or only part of it, and what particular part, must 
next he set forth clearly and distinctly. Then follow the 
defendant's grounds of ohjection to the jurisdiction of the 
court, to the person of the plaintiff, or in har of the suit, 
supported hy averments. The plea then concludes with a 
repetition that the matter so offered are relied upon as a bar 
of the suit, and in*ays judgment, whether the defendant shall 
be compelled further to answer the hill, or so much of it as 
is pleaded to (x) . 

Pleas to the jurisdiction, to the person, or in bar of any 
matter recorded, (unless accompanied with averments of 
matters in pais) (y), do not require to be put in upon oath ; 
but pleas of bars of matters in pais, must be put in upon the 
oath of the defendant. 

When the validity of a plea comes on for argument, it may 
either be allowed simply, that is, the plea is deemed a full bar 
to so much of the bill as it extends to, or the benefit of it 
may be saved to the hearing, and is thus considered that, so 
far as it appears to the court it may prove a defence, but that, 
supposing the matter pleaded be really true, there may be 
matter disclosed in evidence which would avoid it ; or, lastly, 
it may be ordered to stand for an answer, which shews that 
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it contains matter which may prove to he a defence, or part 
of a defence, hot that it is not a full defence, or that it has 
been informally offered hy way of plea, or that the answer 
has not sufficiently supported it, which render the truth of 
it doubtful (j). 

If a plea to the whole hill be ordered to stand for an 
answer, the plaintiff cannot except thereto, because it is under 
these circumstances considered as a sufficient answer; an 
insufficient one being looked upon as no answer. 

If the plea, although good in point of form and substance, 
be untrue in fact, the plaintiff should take issue thereupon, by 
replying to it. When the plaintiff has filed his replication to 
a plea, he may dispute the truth of such plea, although he 
cannot impeach its validity (a). 

After a plea has been overruled, the defendant cannot file 
another plea or demurrer without a special order for that 
purpose, nor can he, without such order, file a plea after a 
demurrer has been overruled (6). 

When a plea is put in which shews that the plaintiff is not 
entitled to relief, it protects the defendant from making the 
discovery ; but if the defendant, on the face of his plea, pur- 
ports to plead to the relief only, he thereby admits the 
plaintiff's right to a discovery, and ought to give that dis- 
covery, otherwise the plea is bad (c). 

A plea cannot be amended as of course, but the court will 
require a special application to be made by the defendant 
to amend. 

When a plea to the whole or part of a bill is not set down 
for argument within three weeks from the filing thereof, and 



(z) Mitf. 303. (a) 2 Eq. C. Ab. 70. 

{b) 1 S. & S. 511. (c) King v. Hemming, 9 Sim. 69. 
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the plaintiff does not within such three weeks, by notice ia 
writing, undertake to reply to the plea, the same is to he held 
good to the same extent and for the same purposes, and the 
same costs are to be paid by the plaintiff, as in the case of a 
plea to the whole or part of a bill allowed upon argument ; 
and where the plea is to the whole bill, the defendant by 
whom such bill was filed, may, at any time after the expiration 
of such three weeks, obtain, as of course, an order to dismiss 
the bill. Ord. XLIX., 8th May 1845. 

The defendant cannot, whilst the plea is pending, move to 
dismiss the plaintiff's biU for want of prosecution ; but if be 
be desirous of disposing of the suit, he must himself set down 
the plea for argument. 

TIL Thb Answbr — MoDB op putting in thb bamb — 

TiMB. &C. 

The defendant is compelled to make a full discovery of 
the facts charged in the plaintiff's bill, provided they be 
essential to enable him to obtain a decree, and are not such 
as would render him liable either to a criminal prosecution or 
forfeiture; therefore, whenever he does not either plead or 
demur, or having done either, the plea or demurrer is over- 
ruled, he must put in his answer to the whole bill ; and in 
case the plea or demurrer is allowed to only part of the bill, 
then he must answer to such part of the bill as is not covered 
by the plea or demurrer, unless he disclaims. An answer is 
the most usual mode of defence, and, as it is capable of 
embracing more circumstances than a plea, it may, for this 
reason, be used with much greater propriety in cases where 
the defendant is not anxious to prevent a discovery, although 
the plea might be a complete bar ; but where, by introducing 
additional circumstances, he has a good opportunity of 
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shewing his case in a more fEtvourable light, the answer is the 
best mode of defence. Thus, where a bill is filed to set aside 
a contract, the purchaser may plead a valuable consideration, 
and no notice of plaintiff's title, which would be a good 
defence ; but, if he can set forth the additional circumstance 
in his favour, of having expended large sums of money in 
improvements on the estate, with the plaintiff's knowledge, it 
would be 'more advantageous for him to bring the whole 
before the court by way of answer, which he cannot do in the 
plea ; for by the introduction of such matters in the answer, 
thereby shewing an acquiescence on the part of the plaintiff, 
his case is considerablv weakened. The defendant must not 
evade the material facts in the bill, which he is called upon to 
answer, but either confess, or traverse the substance of each 
charge, otherwise the answer may be excepted to ; and where 
the charges are set out distinctly and precisely, and are 
specially interrogated to in the bill, they must be answered 
distinctly and precisely, and not generally, although such 
general answer may amount to a complete denial of the 
charges (d). 

An answer commences by reserving to the defendant all 
manner of advantage which he might take by exception to the 
bill, for the purpose of avoiding the conclusion that the 
defendant, submitting to answer the hill, must thereby he 
taken to admit every thing which he does not controvert in 
express terms. The defendant then proceeds to answer or 
deny the several matters contained in the bill ^ith clearness 
and precision. The defendant, however, is at liberty to 
qualify his answers, by stating circumstances as grounds of 
mitigation on his own behalf, with a denial of combination if 
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charged in the hill. The defendant concludes hy a general 
traverse or denial of all the matters alleged in the hill. An 
infant heing entitled to every exception to a bill in a suit 
against him in his answer, the gpeneral saving at the com- 
mencement, the denial of comhination, and the concluding 
traverse or denial are omitted (e). 

If the plaintiff be satisfied with the statements and admis« 
sions contained in the defendant's answer, he may at once 
set the cause down to be heard upon the bill and answer ; but 
should he be advised that the answer does not fiilly confess or 
avoid, traverse or deny the material parts of the bill, he may 
except to the same for insufficiency, and, for this purpose, he 
states such parts of the bill as he ccmceives are not answered, 
and prays that the defendant may thereto put i^ a fuU answer. 
The exceptions require to be signed by counsel, and must, 
by the XVI. Ord. 8th May, 1845, Art. 22, be filed withm 
six weeks after the filing of the defendant's answer, otherwise 
the answer will be deemed sufficient.* 

If the answer contain certain statements not charged by the 
bill, or not material to the defendant's case, it will be deemed 
impertinent, and the same expunged accordingly, upon appli- 



(e) Mitf. 314. 

* By the 19th N. O., in computing these two months, the period 
between the last seal after Trinity Term and the first seal before 
Michnlmas Term, or between the last seal after Miohalmas Term and 
the first seal before Hilary Term, is not to be reckoned. 

Seal days are certain days appointed in tlie vacation when the Great 
Seal is said to be open for the purpose of sealing writs issuing out of 
the court of Chancery, and also for hearing motions. At all other times, 
in yacation, the Great Seal is clcse4f unless upon the special application 
of a party, and paying a certain fee, it is opened. 

The XIV. Order, 8th May, 1845, directs that the times of vacation 
are not to be reckoned in the computation of the times appointed or 
allowed for the purposes therein specified. 
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cation to the court for that purpose : hut nothing relevant 
will he considered scandalous. 

But now* under the 1 6th and 1 7th Ord. of 26th August 1 84 1 , 
a defendant is not hound to answer any statement or charge in 
the hill, unless speciaUy and particularly interrogated thereto 
(/), nor answer any interrogatory in the hill except such as 
he is required to answer; which interrogatories must he divided 
as conveniently as may he from each other, and each interro- 
gatory, which each defendant is required to answer, shall he 
specified in a note at the foot of the bill, thus, "The defendant 
A.4 B. is required to answer the interrogatories numbered 
respectively 1, 2, 3," &c. And where a defendant shall answer 
any statement or charge in the hill to which he is not interro- 
gated, only hy stating his ignorance of the matter so stated or 
charged, such answer shall he deemed impertinent. Although 
the order requires that the interrogatories shall he divided as 
conveniently as may he from each other, and the common 
practice among the profession since these orders were passed 
has been, for the sake of convenience, to take a fresh line 
for each interrogatory in the engrossed bill, yet the plaintiff 
is at liberty, if he thinks fit, to write these in the record in a 
continued form, without any breaks at all (^). 

Where the defendant has pleaded or demurred to one part 
of the biU which seeks a discovery, and answered the remainder, 
the plaintiff, by taking exceptions to the answer before the plea 
or demurrer is answered, admits the plea or demurrer to be 
good, but not so if the plea or demurrer extend only to the 
relief prayed for by the bill (A). 



(/) Gordon & Co., v. Governor & Go. of Bank of England, 4 Law 

110168,371. 

(g) Garcias v. Ricardo, 3 Law Times, 33. (h) Mitf. 317. 
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There is a rule which prevails in the courts of law, that 
where a party produces a document which he has ohtained hy 
means of a defendant's answer to a hill of discovery only, the 
party shall not he allowed to read a portion merely of the 
answer, or the evidence thereby obtained, without reading the 
whole answer, unless a court of fk^uity in which the bill was 
filed has interfered and ordered the document to be produced 
and read. This arises from the respect which a court of 
Law pays to the order of the court of Equity, in not allowing 
a document obtained through the intervention of the latter 
tribunal to be read alone, without inquiring into the grounds 
of the order (t). 

The signature of counsel is essential to an answer, unless it 
be taken by commissioners in the country (J). The defend- 
ant's answer is sworn by him before one of the masters in 
rotation, and signed at the same time at the public office, 
Southampton Buildings. This is required to identify the 
answer which he has sanctioned by his oath, and more 
especially to render a conviction for perjury more easy (k). 

Under the 27th order, Srd April, 1828, where the same 
solicitor is employed for two or more defendants who have 
filed separate answers, the master i^all, in his discretion, in 
the taxation of the solicitor's costs, consider whether such 
separate answers were necessary or proper, and if he be of 
opinion that the costs thereby occasioned are improperly 
incurred, he shall disallow the same. 

When a defendant happens to reside in the country, i,e, 
beyond twenty miles from London, his answer is taken before 
commissioners appointed for that purpose. Each party names 



(i) Brown v. Thornton, 1 Myl. & Cra. 248. 

Ij) 4 Madd. (*) Newl. Ch. Pr. V. 1. 132. 
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his own commissioners, of which there are gpenerallv two on 
either side. The defendant's solicitor calls apon the plaintiff's 
solicitor to famish him with the names of his commissioners, 
and, on receiving them, he proceeds to take oat the commission; 
bnt if the plaintiff's solicitor refuse to name them, the defend- 
ant may ohtain an order calling upon him to do so in two days, 
and, in default of his so doing, the defendant is at liberty to 
have a commission directed to his own commissioners, a copy 
of which order mast be served on the plaintiff's solicitor. 

If any accident, such as the death of one of the commis- 
sioners, should render it necessary to appoint another to fill 
up the vacancy, it is effected by one of the solicitors naming 
two, and the opposite solicitor striking out one of them ; an 
order for a new commission must then be obtained with a 
fresh commissioner to be joined with the others. But a second 
commission will not be allowed, unless by a special order of 
the court, or upon the plaintiff's consent (/). If the plaintiff 
join in the commission, he furnishes his solicitor with one or 
more commissioners' names, which, together with the names of 
the defendant's commissioners, are inserted in the dedimus. But 
where the plaintiff does not join, the commission is directed to 
the defendant's own commissioners, for the purpose of being 
executed. The dedimus, which is made returnable without 
delay, continues in force till the last return of the term next 
succeeding that in which it is tested. If the plaintiff join, 
there must be six days' notice given to his commissioners, who 
are named in the label to the commission, of the time and 
place of its execution. 

This latter practice will now be altered by the Orders, 8th 
May, 1845 ; the XLIII. of which directs that, all commissions 



(0 Newl.Ch.Pr.V. 1.134. 
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to take answers are to be made returnable without delay ; and 
a defendant in a country cause shall not be permitted to crave 
the common dedimus. 

If any one of the commiftsioners deliver the answer to the 
solicitor, it is taken without oath ; but if it be sent up by any 
other person, he must make oath before one of the masters 
that he received the commission from the commissicmers, and 
that it has not been opened or altered since it came into his 
hands. 

It is a genera] rule in equity that, if the answer of the 
defendant (which is usually put in upon oath) contains a 
positive denial of the statements contained in the bill, and is 
contradicted by nothing more than the positive assertion of 
one witness only, the plaintiff shall not have a decree ; for the 
rule of evidence allowed by the court gives the defendant, in a 
great degree, the protection of his own consci^ice. But 
where the circumstances of the case so preponderate as to 
outweigh this rule, the court will give a greater degree of 
credit to the evidence of a single witness than to the positive 
denial contained in the defendant's answer (m). 

Peers of the realm do not answer upon their oath but upon 
their honour, and a quaker answers upon his solemn affirma- 
tion. A corporation aggregate answer under their commcm 
seal and not upon oath. In the case of a foreign^, if he 
answer in his own language, it is necessary to file a sworn 
translation with it (n). 

If the suit be a friendly one, the answer may be pat in 
without oath of the defendant, which is done by order 



(m) E. India Com. v. Donald, 9 Yes. 283 ; Le Neve v. Le Neve, 3 
Atk. 649 ; Janson v, Rany, 2 Atk. 140; Amott v, Biscoe, 1 Yez. 97. 
(n) Simmonds v. The Countess du Barre, 3 Bro. 263. 



195 



obtained upon motion or petition of coarse with consent of 
the pluntiff. 

It has been before stated that an infant sues by Lis next 
friend, but his answer is taken by a guardian, who is appointed 
either by the court or by commissioners in the country, when 
the infant is brought before the commissioners who assign him 
a fit person as his guardian ad litem. 

It is not usual, when once the answer is filed, for the court 
to grant leave for the defendant to amend it. He must apply 
for leave to put in a supplemental answer, and for this purpose 
a notice of motion must be given, accompanied by an affidavit, 
tiiat the defendant, when he put in his original answer, did not 
know the circumstances upon which he makes the application, 
or any other matter, which he ought to have stated the fact in 
a different manner (o). 

The defendant is entitled to have granted him longer time 
for the purpose of putting in his answer than that allowed by 
the practice of the court. This was formerly done by petition 
or motion, but by the stat. 3 & 4 W. 4. c. 94. §. 13, it was 
enacted that the masters in order shall hear and determine all 
applications for time, to plead, answer, or demur, and for leave 
to amend the bill, and for enlarging publication, and all such 
other matters relating to the condition of suits in the said 
court, as the lord Chancellor, with the advice, &c., shall direct. 
And by the 10th Ord. 21 Dec, 1833, made in pursuance of 
the said statute, a defendant was, after appearance and without 
order» allowed eight weeks in a town cause, and ten weeks in a 
country cause, to plead answer, or demur (not demurring 
alone), to any such original or supplemental bill, or bill 
of revivor, to which an answer is required. But the 20th 



(o) 8 Ves. 79 j 2 Ves. & Bea. 163. 
K 2 
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Ord. 26th August, 1841, places coontiy defeDdants with 
regard to time for the above purposes apon an equal footing 
with those residing in town, allowing them only eight weeks, 
which period in both cases is now reduced to six weeks. 

It may be remarked that, although an application to the 
master for leave to examme witnesses, and that publication be 
in the meantime enlarged after publication has actually passed, 
may seem to come within the letter, yet it does not fall witliin 
the meaning of the act ; and, therefore, as applications of this 
sort are often most special in their circumstances, a motion 
for that purpose ought to be made to the court in the first 
instance (/?). Where also the object to amend is by striking 
out the name of a plaintiff, application must be made to the 
court in the first instance, as the master's jurisdiction in 
applying for leave to amend is confined to those cases only 
where a mere amendment is required, and not where the 
result of the application would be to alter the defendant's 
security with respect to costs (q) . Before a cause is heard, 
the usual application to amend the record by adding parties is 
to the master. If, however, when a cause comes to a hearing 
it appears to be necessary that other parties should be added, 
the court will adjourn the cause and give leave to amend by 
adding sach parties ; and if in making the amendment it is 
found requisite to add parties not contemplated by the court, 
leave to make such farther amendment must be obtained from 
the court which has granted the former permission, and not 
from the master (r). 



(p) Carr v. Apppleyard, 2 M. & C. 476. 

(q) Read v. Treacher, 2 Keen, 318. 

(r) Biedermann v. Seymour, 2 M. & C. 117. 
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IV. DlfCL4IlfBR. 

If the defendant claim no right or title to that which is 
made the subject of demand by the plaintiff's bill, he may 
disclaim or renounce all pretence of title to such matter. A 
disclaimer is put in upon oath of the defendant, and, notwith- 
standing it is strictly speaking distinct from an answer, yet it 
cannot often be filed alone, but is usually put in under the title 
of an answer. For, although the defendant may not at the 
time he disclaims possess any interest in the matter, yet he 
might have had an interest which he has parted with, and this 
circumstance it seems would entitle the plaintiff to an answer 
as to the certainty of the fact. The form of a disclaimer 
simply, would be that the defendant disclaims all right and 
title to the matter in demand. A defendant who disclaims 
may be examined as a witness by a co-defendant («), although 
the plaintiff could not take advantage of such defendant's 
evidence, in proof of his own right, to the prejudice of another 
defendant (t). But the 6 & 7 Vic. c. 85, provides that, in 
courts of Equity, any defendant to any cause pending in any 
such court, may be examined as a witness on the behalf of 
the plaintiff, or of any co-defendant in any such cause saving 
JQSt exceptions. 

Generally speaking, when the bill alleges simply that the 
defendant claims some interest in the property in dispute, and 
the defendant says that he claims no interest, or in other 
words puts in a simple disclaimer, that is a sufficient answer 
to the allegation ; for it removes the only ground on which he 
was made a party to the suit ; but where the bill, in addition 
to the allegation of interest, states other facts which seek to 



(») 7 Ves. 267. (0 2 Atk. 89. 
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charge the defendant with a liability, or where it contains 
various allegations tending to show that he had rendered the 
suit necessary by his personal conduct, and prays that he may 
pay the costs of the suit, it is not sufficient that such defend- 
ant puts in a mere disclaimer, but he must answer the bill 
fully (ti). 

Should there appear any inconsistency between the answer 
and disclaimer, the matter will be taken more strongly against 
the defendant upon the disclaimer than upon answer, since it 
is only by the latter that the truth of the defendant's title can 
be ascertained. 



(fi) Qraham v. Cape, 9 Sim. 93. 
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CHAPTER XI. 



SZCBPnONS TO ANSWER — WHBN ANSWBR IS DBBHBD SUFFI- 

CTBNT — BXOBPTIONS TO MASTBR's RBPORT 41fBNDlfBNT OF 

PLAINTIFVU BILL miB ALLOWBD TO AMBND— DISMISSING 

A BILL FOR WANT OF FR08BCUTI0N. 

Thb defendant having filed his answer, the plaintiff, if he be 
advised that it contains any matter altogether unnecessary or 
irrelevant to the sabject of the suit, may refer the same for 
scandal or impertinence, and if reported as such, the scandal 
or impertinence will be ordered to be expunged from the 
record; he may also except for insufficiency, which must be 
done within a limited time, otherwise the answer will be taken 
to be sufficient. Whether the answer be filed in term time or 
vacation, the plaintiff is allowed six weeks (a) from such 
filing, within which he may file his exceptions for insufficiency, 
not computing the several periods between the vacations, ae 
mentioned in a note in the previous chapter. 

At the expiration of eight days from filing the exceptions to 
the defendant's answer, but not before (unless in case 6f an 



(a) XVI. Ord. 8th May, 1846, Art. 22. 
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injanction when the order to refer the answer instanter may 
in some casein be obtained) (6), or unless in a case of election 
he is required by notice in writing from such defendant to 
procure the master's report in four days» pursuant to Art. 21, 
of XVI. Order, 8th May, 1845, the plaintiff is allowed an order 
upon a motion of course to refer the answer to the master for 
insufficiency. After the eight days the plaintiff is to procure 
an order to refer them to the master ; but if he does not do 
so within fourteen days from the filing of such exceptions, 
the answer is to be deemed sufficient. Order XVI., 8th May, 
1845, Art. 26. The plaintiff, having obtained such order of 
reference, or for referring back a defendant's answer for 
insufficiency, is to obtain the master's report thereon within 
fourteen days from the date of the order, or within such 
further time as the master shall allow, otherwise the answer 
is to be deemed sufficient. Ibid. Art. 27. 

Even in cases of injunction there exists this difference. 
Where the common injunction would stay all proceedings in 
the action, that is, in case it is obtained before the declaration 
is delivered, the reason for referring the answer instanter does 
not exist (c). But when the common injunction is incomplete, 
and does not extend to stay trial, as, where it is not obtained 
till after the declaration is delivered, it falls within the spirit 
of the rule by which plaintiffs in cases of injunction are allowed 
to refer answer instanter for insufficiency (d). It is by XVI. 
Order, 8th May, 1845, provided, that the plaintiff having 
shown exceptions to a defendant's answer for insufficiency, as 
cause against dissolving an injunction, roust obtain the master's 



{b) Brooks v, Haigh, 8 Sim. 558. 

(c) Candler v. Parlington, Madd. k Gold. 102. 

(d) Brooks v, Haigh. 
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report thereon within four days after the date of the order to 
refer them. 

The eight days which must elapse between the expiration of 
' the six weeks before mentioned, when the exceptions are filed, 
and the obtaining the order of reference, are allowed the 
defendant to determine whether he will submit to answer such 
exceptions. Should the defendant not, being in contempt, 
submit to exceptions to his answer for insufficiency before the 
plaintiff has obtained an order to refer the same to the master, 
he is allowed three weeks from the date of the submission, 
within which he is to put in his further answer, XVI. Order, 
8th May, 1845, Art. 24. After the defendant has filed his 
second and third answer, which the plaintiff considers insuffi- 
cient, he must, within three weeks from the time when it was 
filed, refer it on the old exceptions, or the answer will be 
deemed sufficient. 

Although an answer may in itself be insufficient, yet if the 
plaintiff do not except thereto within six weeks from the day 
on which it is filed, not accounting the interval between the 
seal days, it shall be considered as sufficient. 

So also if the plaintiff except, but do not, after having 
obtained an order, refer the answer for insufficiency after the 
eight days before mentioned, but within fourteen days from 
filing the exceptions, such answer shall be deemed sufficient 
at the expiration of such fourteen days. 

Where the answer has been referred for impertinence, and 
so reported by the master, the plaintiff is allowed the same 
time to file his exceptions as he originally would have had to 
refer it in the first instance, t. e. six weeks. 

There is no time limited to the plaintiff for referring the 

answer of the defendant for impertinence ; but if he has dealt 

with the answer in another way, as by referring it for 

insufficiency, replving to it, or undertaking to speed the cause, 

k3 
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he is not allowed to refer it for impertinence (e). And 
although it appears to have been the opinion of the lord 
Chancellor, in Jeflrey r. M'Cabe (/), that it was too late for 
the plaintiff to object to a defendant's answer for impertinence, 
at the expiration of the time when the answer is by the new 
orders to be deemed sufficient; yet his honor, the Vice- 
Chancellor, in another case (g), held that the 4th Order of 
April drd, 1828, applied to exceptions for insufficiency only, 
and not to exceptions for impertinence. 

But, although an answer has been referred for insufficiency, 
it might afterwards have been referred for scandal, for the 
court, ever anxious to keep its records pure, would not be 
made the medium of scandal, although, as we have just 
observed, the parties may, by their own act, waive their right 
to except for impertinence {h). But it seems that this dis- 
tinction in practice ie intended to be aboUshed; for XVI. 
Order, 8th May, 1845, Article 6, declares that a party having 
filed his acceptance for scandal or impertinence, must obtain 
the order of reference, within six days after such filing, 
otherwise, the exceptions are considered as abandoned ; and 
such party, having obtained the order to refer for scandal or 
impertinence, does not obtain the master's report thereon, 
within fourteen days after the date of the order, the order is 
to be considered as abandoned, and the costs in both .cases of 
neglect are to be paid by the exceptant. See also Orders 
39, 40. 

A defendant has all the time for referring the plaintiff's bill 
for impetinence, within which he may put in his answer, t. e. 
six weeks from the day of his appearance, whether he resides 



(e) 2 Madd. 364. (/) 1 Russ. & My. 739. 

(g) Bradbury v. Booker, 4 Sim. 325. (h) 2 Madd. 344. 
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in town or in the country ; but after this period, the defendant 
being in contempt for want of an answer, he cannot refer the 
bill for impertinence, and therefore, although a defendant may 
have delivered his exceptions to the plaintiff's bill for imperti- 
nence before the time for answering has elapsed, yet, if he 
does not obtain the order to refer them within the period 
allowed him to answer the bill, he will still be in contempt for 
want of such answer (t). And by the 11th Ord. drd of 
April 1828, and 5th and 24th Ord. October 1842, such order 
for reference must be obtained within six days after the fiUng 
of such exceptions and notice thereof. 



When the master has made his report, it is competent to 
the plaintiff or defendant to except thereto ; as where the 
plaintiff refers the answer for scandal or impertinence, and 
the master finds that it contains neither one nor the other, 
the plaintiff may except to such report ; nevertheless, in so 
doing, he must shew wherein, in what line or page, and how 
far the matter is scandalous or impertinent, and how much of 
the answer is so. So, on the contrary, if the defendant be 
advised that the master's report of impertinence is bad, he 
may teke exceptions thereto, even after an order to expunge, 
unless the same have been acted upon (/) ; and if either party 
be dissatisfied with the master's report in respect of such 
finding, he must file and set down exceptions thereto, and serve 
the order for setting down the same within four days after the 
filing of such report. Ord. XVI. 8th May 1845, Art. 8 & 
9, &41. 

Whenever there happens to be a disclosure of new facts, 
which, although they existed before the commencement of the 



(i) Petty V, Lonsdale, Sim. jun., Nov. 26th, 1839. 
ij) 2 Madd. 356. 
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proceedings, the plaintiff could not fairly be presnmed to have 
been acquainted with at the time, but have come to his know- 
ledge subsequent to filing the bill, either by his own exertions, 
or from any matter offered or confessed in the defendant's 
plea or answer, he may obtain leave to amend his bill, and 
^me it according to the newly developed circumstances : he 
will not, however, be allowed by such amendments, to alter the 
entire nature and substance of the record ; when, therefore, 
any event has arisen subsequently to the filing the biU, 
whereby a new title arises, that circumstance cannot be intro- 
duced by way of amendment, but must be made the subject 
of a supplemental bill. 

The plaintiff having obtained an order for leave to amend 
his bill has, by the XVI. Ord. 8th May 1845, sec. 34, fourteen 
days after the date of the order for so doing, in all cases 
wherein the order is made without prejudice to an injunction. 

Where the plaintiff has obtained an order to amend on 
terms of not requiring an answer to the amendments, and 
shall amend the bill, any defendant desiring to answer the 
same, must put in his answer thereto within eight days after 
service of the notice of amendment, or within such further 
time as the master may allow ; and if in such case the "defen- 
dant does not think fit to put in his answer to the amendments, 
and no warrant for further time to answer the same is served 
within eight days after service of the notice of the amendment, 
the plaintiff is, after the expiration of such eight days, but 
within fourteen days of the time of such service, either to file his 
replication, or to set down the cause to be heard upon the bill 
or answer ; otherwise the defendant may move to dismiss the 
bill for want of prosecution. Ord. XVI. 8th May 1845, Art. 
38 & 39. 

If, however, under the before-mentioned circumstances, the 
defendant within the time hmited serves a warrant for farther 
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time to answer the amendments, but the master refuses to 
grant the application, the plaintiff most, within fourteen days 
after such refusal, either file his replication, or set down the 
cause to be heard on bill and answer, otherwise the defendant 
may move to dismiss the bill for want of prosecution, XIV. 
Ord. 8th May 1845. Art. 40. 

Should the defendant put in an answer to amendment to 
which the plaintiff has not required an answer, the plaintiff 
must, within fourteen days after the filing of such answer, 
either file his replication, or set the cause down to be heard 
upon bill and answer, unless, in the mean time, he obtain from 
the court a special order for leave to except to such answer, 
or amend the bill, otherwise, the defendant may move to 
dismiss the bill for want of prosecution. Ibid. Art. 41. 

It is necessary in all amended bills that the counsel should 
sign his name ; and if he be the same who drew the bill, 
which is most likely to be the case, and a new engrossment is 
required, he ought to erase his name as it formerly stood to 
the bill, and re-sign it to the amended bill. 

The plaintiff is at liberty before answer to amend the record 
as often as he pleases, upon motion, or petition without 
notice (k) ; but after answer he is allowed one order only for 
leave to amend in the usual form ; and afterwards no further 
leave will be granted before filing or undertaking to file his 
replication, unless the court shall be satisfied by affidavit that 
the draft of the intended amendments has been settled, 
approved, and signed by counsel, and that they are not 
intended to be made for the purpose of delay or vexation, but 
because the same are considered to be material to the case of 



{h) Bird V. Hulster, 1 Russ. & My. 326 ; Collingworth v, Grundy, 
2 My. & K. 359. LXIV. Ord. 8th May, 1845. 
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the plaintiff. And no order to amend shall he made hefore 
filing, or midertaking to file, a replication, onless such order be 
obtained within four weeks after the answer, if there be only 
one defendant, or after the last of the answers, if there be two 
or more defendants, is to be deemed sufficient, for which a 
special application must be made, groouded upon an affidavit 
shewing that the matter of the proposed amendment is 
material, and could not, with reasonable diligence, have been 
sooner introduced into bill (/). 

The above-mentioned affidavits as to the necessity of the 
amendments are, by the LXIX. Ord. 8th May 1845, directed 
to be made by the plaintiff and his solicitor, or by the sohcitor 
alone, in case the plaintiff, from being abroad or otherwise, 
is unable to join therein. 

This order does not extend to amendments which are made 
only for the purpose of rectifying some clerical error, or error 
in names, dates, or sums, and which may be obtained at any 
time upon motion or petition without notice (m) ; neither are 
the words " last of the defendant" to be taken without qualifi- 
cation, since it is not the answer of every defendant that the 
court will wait for. A defendant out of its jurisdictioD, for 
instance, is not within the 13th order, notwithstanding the 
order itself contains no express exceptions to that effect (n) ; 
and the latter part of the order has been also restricted to 
those defendants only, who have not been added by amendment ; 
for if the suit must be delayed because new defendants have 



(0 13th Ord. 23rd Not., 1831, and XVI. Art. 32 and LXVIII. Ord. 
8th May, 1846. 

(m) Vide 14th Ord. 23rd Nov., 1831, and LXV. 8th April, 1846. 
(n) Kmg of Spain v. HuUett, 1 Rum. & My. 7. 
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not answered* the plaintiff by adding new defendants to the 
record, might obtain any leng^ of time (o). 

By the 15th Order, drd April, 1828, after a rephcation had 
been filed, the plaintiff was not permitted to withdraw it and 
amend his bill without a special order of the court for that 
purpose, made upon motion, of which notice had been given ; 
the conrt being satisfied by affidavit that the proposed amend- 
ment was material, and could not with reasonable diligence 
have been sooner introduced into the bill ; but such application 
most now be made to the Master in Ordinary (/»). 

But where, after a replication had been filed, the plaintiff 
had, on special leave, amended his bill in such a manner as to 
call for an answer, it was determined that he might afterwards 
obtain, as of course, a further order to amend at any time 
before the answer to the amended biU was filed (q). 

The times of vacation are not to be reckoned in the 
computation of the four weeks allowed for the plaintiff to 
amend his bill. XIV. Order, 8th May, 1845. 



The effect of the plaintiff's amending his bill is to prevent 
the defendant from moving to dismiss the bill for want of 
prosecution; and the defendant, upon being served, in the 
regular manner, with a subpoena, to appear and answer such 
amended bill, cannot dismiss the same for want of prosecution, 
imtil four weeks from the time that his answer is deemed, 
or found sufficient, XVI. Order, 8th May, 1845, Art. 37; 
but, unless a subpoena to appear to the bill, as amended, be 



(o) Bartolacci v, Johnstone, 2 Hare, 632 ; Marquis of Hertford, v, 
Suisse, Rolls, 8 Jurist 117. 

(p) 3 & 4 Wm. 4. c. 94 sec. 13, and 20th Ord. 21st Dec. 1833, made 
in pursuance thereof. 

iq) Wharton r. Swann, 2 My. & K. 362. 
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served on the defendant, he is not bound to take notice of the 
amendment, but is at liberty to dismiss for want of prosecu- 
tion. 

The plaintiff, by amending after having excepted to 
defendant's answer, waives the benefit of the exceptions, 
unless he make a special application to amend, without 
prejudice to such exceptions. 

If, after the defendant has answered, the plaintiff amend 
his biU, otherwise than by adding parties, he is considered, by 
such amendment, as having admitted the sufficiency of the 
answer, and, therefore, he is precluded from afterwards 
excepting to the answer. Upon the same principle, if the 
plaintiff take exceptions to the answer, and they are submitted 
to or allowed, and he then amend his bill, he cannot take any 
new exception to that part of the bill which has not been 
amended, unless the amendments vary the meaning of such 
part, so as to make it part of the amendment; for in this 
case the plaintiff, by excepting, and then amending, admits 
the sufficiency of the answer, except that part of it to which 
the exceptions refer (r). 

The defendants who have appeared, but not filed their 
answer to the original bill, must answer the amended bill 
within six weeks. If the defendants have answered the 
original bill, they are bound, upon the service of a subpoena, 
to appear to the amended as to the original bill, t. e. within 
eight days, and are then allowed four weeks to answer the 
amended bill. XVI. Order, 8th May, 1845, Art. 14 & 15. 



If the plaintiff, as before stated, neglect to prosecute his 
suit within four weeks after the defendant's answer is deemed 



(r) Taylor v, Bailey, 3 My. & Cr. 682. 
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sufficient, or do not amend witbia the time, the defendant ia 
at liberty, at the expiration of that period, to g^ye notice of 
motion to dismiss the plaintiff's bills, with costs, for want of 
prosecution. 

In a snit against several defendants, any one of them is 
allowed, on his own behalf, to dismiss the plaintiff's bill, 
without calling upon his co-defendants to join with him in an 
application to the court for that purpose. One plaintiff may 
also apply, as far as relates to himself, that the bill may stand 
dismissed, without the concurrence of the other co-plaintiffs, 
provided he do not thereby prejudice their claims. 

In computing the time in which a bill may be dismissed, on 
the ground that no prosecution has been taken since the 
answer was filed, the interval between the seals are not to be 
reckoned (s). 

If the plaintiff amend his biU, but, by his order, do not 
require the defendant to answer such amended bill, the 
defendant is at liberty, unless the plaintiff file his replication 
within fourteen days after the service of notice, that his bill 
has been amended, to give notice of motion to dismiss the 
same, for want of prosecution, provided he be in other 
respects in a fit position so to do. 



(0 Att.-Qen. v, Jones, 5 Sim. 246; Angel v, Wascomb, M. & C. Y. 1. 48. 
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CHAPTER XII. 



THB REPLICATION AND SUBPdNA TO REJOIN. 



If the plaintiff neither except to the answer for insufficiency, 
nor refer the same for scandal or impertinence, within the 
period allowed from the time of its heing filed, he may reply 
to the defendant's answer, and serve a note on the defendant's 
solicitor, stating that he has filed his replication. If the 
plaintiff do not reply, he thereby admits the tmth of the 
matter contained in the defendant's answer, in which case he 
must either amend or, within four weeks after the answer is 
to be deemed sufficient, proceed to set down the cause for 
hearing upon bill, and answer only. 

If the plaintiff be advised to file his replication to the 
defendant's answer, and omit to do so within the proper time, 
i.e, the four weeks, the defendant is at liberty to serve him 
with a notice of motion to dismiss for want of prosecution, 
which fixes him with the costs of the application, and forces 
him to give an undertaking to speed the cause, t. e, to file his 
replication, which puts the cause completely at issue, without 
serving the subpoena to rejoin, as formerly was required for 
that purpose. Order XCIII, 8th May, 1845. 

The matter being now at issue, the parties may proceed to 
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the next step in the oame, t.e. that of ezamining witneaaet 
for the porpoee of sabstantiating the trath of the allegations 
addoced m the pleadings of either party. This is effected by 
eadi side obtaining the beet eridence he is aUe, so far as it is 
material to support his case, whereby he may frame his inter- 
rogatories for the examination of lus witnesses* whose depo- 
sitions are taken down in writing by an examiner at the 
Examiner's office, in Rolls' Yard. Parties answering to 
interrogatories as witnesaes, are preTioosly sworn by the 
examiner, and it is the same with a peer, when he is 
examined as a witness. If a witness object to answer any 
interrogatory pat to himr he must do so by demurrer, which 
is taken down at the time, either by the examiner or com- 
missioner, as the case may be. 

When the cause is at issue, by filing the replication, each 
defendant may, without any rule or order, proceed to examine 
his writings, and the plaintiff may do the same, so soon as 
notice of the replication, being filed, has been duly served on 
an the defendants who have answered or pleaded, or against 
whom a traversing note * has been filed. 

Inmiediately after the replication is filed, the plaintiff may 
give notice to all other parties that he intends suing out a 



* The trayersing note, above mentioned, became first known in 
practice^ by virtne of the 21st Order, 26th August, 1841 ; which di- 
rects that, where the defendant makes default in pleading, answering, 
or demurring, the plaintiff shall be at liberty to file a note at the Six 
Clerks* Ofiice (now the Clerk of the Records and Writs, 8rd Order 
2eth October, 1842), to the following effect:— << The plaintiff intends 
to proceed with his cause, as if the defendant had filed an answer, 
traversing the case made by the bill, and the plaintiff had replied to 
such answer, and served a subpoena to rejoin." The last words, 
relating to the subptjena to r^oin, are now, of course, to be omitted. — 
Vide Order LII. & XCIII, 8th May, 1845. 
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commission for that purpose, and he is to have the carriage 
thereof, if he g^ves such notice within two days after filing 
the replication, or hefore any defendant has given notice c^ 
his intention to sue out a commission. After two days from 
the filing of the replication, if the plaintiff has not previously 
given notice to all other parties entitled to examine witnesses 
in the cause of his intention to sue out a commission for that 
purpose, any defendant may give notice to all the other 
parties entitled to examine witnesses in the same cause of 
such defendant's intention to sue out a commission for that 
purpose ; and any such defendant shall have the carriage of 
such conmiission, unless such notice be g^ven by more than 
one defendant, in which case, he who first gave the notice to 
have the carriage of the commission. Orders XCIII., XCV., 
XCVL, 8th May, 1845. 

Generally a party interested in the suit was incompetent to 
be examined as a witness ; thus a defendant could not have 
examined the plaintiff, unless by consent on an ord%r made 
upon motion, saving just exceptions; neither could one plaintiff 
examine another co-plaintiff as a witness. But where there 
was a suggestion that the party had no interest, one defendant 
might have been examined on behalf of a co-defendant, or by 
the plaintiff, as a witness. An interested witness might have 
been examined, provided he first exhibited a release. 

It sometimes occurs that a party against whom a witness is 
about to be examined is not satisfied as touching the testimony 
of such witness : this objection may arise either in respect of 
his credibility or competency. 

The difference between the competency and the credibility of 
a witness appears to be this — that a man of the most infamous 
and depraved character, although not credible, may, never- 
theless, be a competent witness. For it was the infamia facti 
which alone disqualified a witness in regard to his credibility. 
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9nd prevented his evidence being admitted upon oath ; on the 
other hand, it was only the infamia juris which was deemed 
capable of destroying the competency of a witness (a). 

The grounds of objection to the competency of a witness, 
are — 

L For want of reason or understanding, as in the case of 
lonatics, idiots, and children of so tender an age as not to 
understand the nature of an oath. 

2. For defect of religious principles, as where persons do 
not profess any such religion as will be binding upon their 
conscience to speak the truth (fi), 

3. That disqualification which, until lately, arose from the 
conviction of certain crimes, such as forgery, perjury, subor- 
nation of perjury, &c. (c) ; but, by the 6 & 7 Vic. c. 85, no 
witness is to be excluded from giving evidence by incapacity, 
notwithstanding such person offered as a witness may have 
been previously convicted of any crime or offence, or has any 
interest in the subject matter in question. 

4. A fourth objection may arise from interest, as in the case 
of a co-plaintiff, who cannot be examined on behalf of another 
plaintiff, or on behalf of a defendant (d). 

Before a party is allowed to examine a witness to invalidate 
the credit of any other witness, he must obtain a special order 
of the court upon exceptions first put in writing and filed with 
the examiner (e), which order may be obtained before publi- 
cation passed (/). 

When publication has passed, the court will give a party 
leave to exhibit articles to discredit a witness who has been 



(fl) Phil. Ev. 28. {h) Phil. Ev. 22. 

(c) Phil. Ev. 29. (rf) Farreday e. Wrightwick, 4 Rus. 114. 

(c) Bea. Ord. 187. (/) White r. Fussell, 19 Ves. 127. 
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cross-examined, by g^eral interrogatories as to credit, and 
when the interrogatories go to soch particular facts only as 
are not material to what is in issue in the cause (g) ; otherwise 
the depositions will be suppressed (h) : and, in a very recent 
case (0 at the Rolls, Lord Langdale stated that the practice 
in proceeding to discredit a witness was to exhibit articles 
first, and afterwards apply for a commission, although a motion 
to grant a commission and for liberty to exhibit articles at the 
same time may be granted. 

But a party is not at liberty to exhibit articles against the 
competency of a witness after publication ; for this might have 
been objected to and inquired into, priding the examination, 
unless the fact of such incompetency did not come to his 
knowledge until after publication, and then he may apply, not 
by exhibiting articles, but by motion for leave to examine to 
that matter upon a foundation of ignorance at the time of the 
examination (j). 

Articles impeaching the credibility of a witness, if in a town 
cause, are filed with the examiner ; if in a country cause, with 
one of the clerks of the records and writs (k). 

The rules of evidence in a court of Equity, as to witnesses, 
are exactly the same as at law (I), 



(g) Purcell v, M'Namara, 8 Yes. 824. 

(A) Carlos w. Brooke, 10 Ves. 49. 

(i) Harvey w. Mount ; Law Times, V. 8, 218. 

(j) Callaghan r. Rochfort, 3 Atk. 643. 

(A) White t7. Fussell, supra,, vide 3rd Ord., 26 Oct., 1842. 

{I) Henley v. Philips, 2 Atk. 48. 
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CHAPTER XIII. 



THB COMMISSION TO BXAMINX WITNBSaBS BXSCUTION OF 

THB COMMISSION — CROSS INTBRROOATORT RBTURN OF 

COMMISSION. 

A COMMISSION to examine witnesses is granted when they 
happen to reside in the country, t. e. beyond twenty miles 
from London. If the witnesses live within that distance 
their examination takes place before one of the examiners 
in London. 

If all or any of the witnesses are residing abroad, the order 
for a commission to examine them must be obtained by a 
special notice of motion and affidavit that they are residing 
abroad, and that the party cannot safely proceed to a hearing 
of the cause without their testimony (a). 

Commissions within the jurisdiction of the court are to be 
directed to the commissioners only, and, unless the court 
otherwise determines, are to be made returnable without 
delay. Hie commissioners must be either barristers or soli- 
citors not engaged in the cause. The commissioner whose 
name appears first in the commission is alone to act in its 



(a) Newl. Ch. Pr. V. 1. 260. 
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executioD, unless incapable by illness or other sufficient cause, 
in which case the commissioner secondly named is alone to 
act, Ord. XCIV., 8th May, 1845. 

Where the parties entitled to examine witnesses in the 
cause agree to the nomination of persons to be commissioners, 
and to the order in which they are to be named, the record 
and writ clerk is to cause a commission directed to such 
persons to be sealed and delivered to the person entitled to 
have the carriage thereof. But, if the parties so entitled 
have not, within four days after the filing of the replication, 
agreed to the nomination of persons to be commissioners, any 
party entitled to examine witnesses in the cause may apply to 
the master for a warrant, returnable in two days, requiring 
the other parties to attend for the purpose of having commis- 
sioners named ; and such master is to grant the warrant : and 
after service, all parties, on the return thereof, are to propose 
commissioners, and if there be no objection to the persons so 
proposed, the master is to select or nominate, and certify to 
the commissioners, such two of the proposed persons as appear 
to him most fit to perform the duty. But if neither of the 
proposed persons are, or only one of them is, free from objec- 
tion, the master is to nominate and certify two proper persons, 
or to nominate one proper person, and certify him and the 
person free from objection to be the commissioner. The 
master also, in case of any dispute as to the commissioner 
who is first to be named, or the party to have the carriage of 
the commission, is to determine the question. 

If the party entitled to examine the witnesses shall desire to 
have one or more additional commissions, the leave of the 
master must first be obtained for that purpose ; and, upon his 
certificate as to the propriety thereof, such additional commis- 
sions or commission mav be sued out in the same manner as a 
first or only commission. 
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The master is to deliver his certificate of the nomination of 
the commissioners to the party's solicitor, who is to have the 
carriage of the commission, and the solicitor is on the same 
day, or at latest on the day next foUowing ithe date of the 
master's certificate, to get it filed, and is within two days 
from the date thereof to take an office copy of the same to the 
Record and Writ Clerk, who is on the same, or at latest on the 
day next following his receipt of such office copy, to seal a 
commission directed to the persons named in the certificate, 
and to deliver such commission to the solicitor from whom he 
received the certificate ; and such solicitor, having received the 
commission, is, within one week after the teste thereof, to 
deliver it to the commissioner therein first named, if he be at 
the time able to act in the execution of it ; but if not, then to 
the commissioner secondly named ; but in case the solicitor 
neglect to do so within the week before mentioned, any other 
party entitled to examine witnesses may apply to the master 
for leave to take out a new commission, directed to the same 
commissioners, and to have the carriage of such commission ; 
and the costs of the application are to be paid by the party in 
default, whether the application succeed or not, vide Orders 
XCVII.— CIL, Ibid. 

Previous to executing the commission, the commissioner is 
to take the oath of the court, which is to be administered to 
him by any master, ordinary or extraordinary, who is not 
employed or concerned in the cause, as set forth in a schedule 
annexed to the commission, as follows : — ** You shall, according 
to the best of your skill and knowledge, truly, faithfully, and 
without partiality to any or either of the parties in this cause, 
take the examinations and depositions of all and every witness 
and witnesses produced and examined by virtue of the com- 
mission hereunto annexed, upon the interrogatories produced 
and left with you; and you shall not publish, disclose, or 
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make known to any person or persons whatsoever, except to 
the clerk or clerks by you employed and sworn to secrecy in 
the execution of this commission, the contents of all or any of 
the depositions oi the witnesses, or any of them, to be taken by 
you by virtue of the said commission, until publication shall 
pass pursuant to some general or special order of the High 
Court of Chancery, So help, &c." 

In case it should happen that one of the commissioners is 
required to give evidence as a witness, his deposition must be 
taken previously to his being sworn as a commissioner. 



It is a rule in practice that where a witness has been 
examined in chief, as to a particular fact, the opposite party 
can only cross examine him upon that very fact, and not 
extend his examination to any other subject, and the cross 
interrogatories must for this purpose be left with the com- 
missioners at the opening of the commission. 

The commission must now, as before stated, be made 
returnable "without delay ; and by comparing the process 
under the last mentioned Orders of 8th May, 1845, with the 
old method of proceedings, it will be seen how much the 
practice will be simplified and expedited. Formerly the com- 
mission must have been made returnable by the first return 
day of the second term next after service of the order for the 
commission, which order must have been obtained if the 
plaintiff required one, within three weeks from filing his repU- 
cation. The commission was effectual only until the last re- 
turn of the term next following that in which it bears teste. 

The 17th Order, 23rd November, 1831, provided that the 
plaintiff should give his rules to produce witnesses, and pass 
publication at the latest in the same term which was allowed 
for the return of his commission as above stated, and set down 
his cause for hearing, and duly serve the subpoena to hear 
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judgment, returnable in the succeeding term; and if the 
plaintiff made default, then upon application by the defendant, 
with notice of motion, the plaintiff's bill stood dismissed out 
of the court with costs. And it further provided, that in case 
the plaintiff served a subpoena to rejoin, within three weeks 
after filing the replication, but did not obtain, and serve an 
order for a commission to examine witnesses within that time, 
then the defendant was at liberty without notice to obtain 
an order for a commission to examine witnesses returnable at 
the hke period as the plaintiff was entitled to pursuant to this 
order, and was allowed the carriage of such commission ; — 
and, further, that if the plaintiff obtained an order for, and 
sued out, a commission, and neglected to execute and return 
the same at or within the time above stated, the defendant 
was entitled to an order as before mentioned, for a commission 
returnable on the last return of the term following that which 
was allowed to the plaintiff by this order for the return of his 
commission (b). 

In Williams v. Janaway, 6 Sim. 77, it was decided that this 
order applied only to cases in which the plaintiff required a 
commission ; but in Garden v. Manning, 1 Keen, 380, before 
the Master of the Rolls, it was held that after a subpoena to 
rejoin, the plaintiff not requiring a commission to examine 
witnesses, the defendant might himself proceed with the cause. 

The 16 & 17 orders of 1828 and 1831, it is true were made 
with the intention of obviating a practice which was frequently 
both tedious and vexatious ; the plaintiff having it in his 
power to continue the suit against the defendant to a pro- 
tracted and almost unlimited extent of time; for the latter 



(&) See Fames v. Hutchinson, 1 R. & M. 22. Rattenbury r. Fenton, 
6 Sim. 368; Flight v. Jones, 7 Sim. 256. 

l2 
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was not in a position to urge on the plaintiff, except by steps 
slow and far between. Still the interpretation given to these 
orders allowed the evil to remain, which it was their intention 
not merely partially but radically to cure. Thus, in the above 
case of Williams v. Janaway, his Honor the Vice-Chancellor 
held that the remedy applied only to a case where the plain- 
tiff required a commission to examine witnesses in the country ; 
but where the plaintiff had no occasion for one, or, in other 
words, if he had less reason for delay, the plaintiff might, 
without restraint, indulge himself in that delay as formerly ; 
for, having served his subpoena to rejoin to prevent the 
defendant from moving to dismiss for want of prosecution, 
he compelled him to fall back upon the old dreary practice to 
accompHsh his object in bringing the suit to a hearing, which 
practice, on the defendant's part, was to wait one clear term 
after the subpoena to rejoin was served, when he must have given 
rules to produce witnesses ; he must then have waited another 
clear term, for the purpose of giving rules to publish depo- 
sitions, although not any witnesses had been examined. 
This was compulsory process. The defendant must then have 
waited another clear term, when he, the defendant, might 
set the cause down to be heard at his request, and then serve 
the plaintiff with a subpoena to hear judgment (c). 

In a more recent case (d), the inconsistency of allowing the 
plaintiff, under the above circumstances, all the latitude which 
he had under the former practice, is well commented upon by 
Sir James Wigram, V. C, and which cannot fail to convince 



(c) Anony. 6 Sim. Ist Dick. 84; Williams v. Janaway, supra.; Smith 
V, Oliver, 3 M. & C. 165 ; Cooke v. Trery , ibid. 168 ; Dartmore v. Houls- 
worth, 9 Sim. 383. 

{(l) Darby v, Smale, 1 Hare, 490. 
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one, that it could not baye been tbe intention of tbe framers 
of these Orders that they should bear this double aspect. 

After notice of a witness being under examination before 
the examiner, the party examining such witness must 
retain him in town forty-eight hours after service of the 
written notice upon the adverse solicitor, in order that he 
may be cross-examined by the other party ; otherwise, if cross- 
interrogatories be left with the examiner within forty-eight 
hoars, the party producmg such witness must bring him 
back at his own expense (e). 

When the witnesses are unwilling, or refuse to attend 
at the examination, they must be served with a suhpcma ad 
testificandmn, and in case any of the witnesses has a deed, 
bond, paper, or any writing, or instrument, which the party 
considers material to the question, and the production of 
which is necessary, such witness ought to be served with a 
subptma duces tecum ; and if the witness on being served with 
a subpoena, do not attend at the time and place appointed 
for his examination, the party requiring his attendance, upon 
affidavit of such service and notice, and non-attendance of the 
witness in pursuance thereof, may move the court that he 
attend within a given time, or be committed. A warrant then 
issues form the lord Chancellor, on which the witness is taken 
and committed to the Queen's Bench Prison. A witness will 
be liable also to stand committed if he attend, but refuse to 
be sworn or examined, provided the interrogatories are not 
such as tend to draw from him evidence that would render 
him liable to a criminal prosecution, in which case, or in any 
other, where he objects to answer an interrogatory, he must 



{e) Whittuck v. Lysayht, 1 S. & S. 446. 
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do so in the form of a demurrer (/), which is taken down by 
the examiner or the commissioners, from the mouth of the 
witness : and here it may be noticed, that in the case referred 
to, lord Eldon remarked, that it is by an abuse of this term, 
the witness's ohjection to answer is called a demurrer in the 
popular sense. 

"Wien the interrogatories are leading, or are irregular, or 
the depositions unfairly obtained, they will be ordered to be 
suppressed, and where the examiner has fallen into an error in 
taking a deposition, the court will order it to be amended, and 
will also order the witness to re-swear it after puhlication (g). 

In most cases where the facts upon the depositions in 
equity are doubtful, the court will aUow the bill to be retained 
upon the file for a year, for the purpose of allowing the 
parties to try the fact by an action at law. All depositions of 
witnesses are now to be taken and expressed in the first person 
of the defendant. CVII. Ord. 8th May, 1845. 

Although accordmg to the ordinary rules of the court, the 
execution of deeds, or the hand-writing of letters and other 
documents are allowed to be proved vivd voc6, yet where by 
the defendant's answer the validity of a deed is impeached 
upon an alleged fraud, in this case the plaintiff must prove his 
deed before the examiner upon interrogatories, in order that 
the defendant may have an opportunity of cross-examining 
the witnesses touching the fraud in question. 

The witness must sign his examination, otherwise it is not 
complete, and if he die between his examination and signing 
the same, his evidence cannot be made use of (h). 



(/) Parkhurst v, Sowten, 2 Swans, 194. 

(g) 2 Ep. C. Ab. 60; Lloyd «. Waite, V. C. C. August 3rd. 1840. 

(h) 1. P.Wms. 413. 
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After the commissioner has taken the oath, as before stated, 
he must sign and deliver to the party entitled to examine 
witnesses, notice in writing specifying the time and place 
when and where he will proceed to suclk examination ; which 
notice is then served by the party obtaining it upon the 
solicitors of all the other parties entitled to examine witnesses, 
under the commission, or upon the party if he has no solicitor, 
at least ten clear days before the day therein named for 
proceeding to examine witnesses. 

In case it should happen that the examination of witnesses 
cannot be completed in oat day, the commissioner is to 
proceed de die in diem, and, if necessary, the conrt may 
adjourn the proceedings from time to time, and from place 
to place, as he shall think fit; but he must enter on the 
depositions any adjoummenf, also the place where, and the 
reason of, such adjournment. 

As soon as the examination is completed the commissioner 
must seal up the depositions and transmit the same, sealed up 
with the commission, to the Record and Writ Clerks' Office, 
Ord. CIV.— CIX.. ibid. 

After a deposition has been suppressed for irregularity, and 
a re-examination takes place, all the same witnesses must be 
examined and cross-examined (t). 

If it be necessary to examine one of the commissioners as 
a witness, it must be done not only previous to his having been 
sworn and acted as such, but before any other of the 
witnesses has been examined (j). 



(i) Perry v, Silvester, 1 Jac. 83. 
U) Newl. Ch. Pr. V. 1. 263. 



Lt 
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CHAPTER XIV. 



RULS8 TO PEODUCS WITNS8SBS AND PAB8 PUBLICATION. 

Ths next step, after the witnesses have been examined at the 
proper office in town, or by conunissioners in the country, is 
to pass publication ; which is a rig^t exercised by the Clerk of 
the Records and Writs, or the examiner, of openly shewing 
the depositions, as taken at the examination; this is done 
either by order of the coort, or the consent of the parties. 
Where a replication has been filed, and both parties are 
desirous of hastening the cause to a hearing, without going 
through the regular process of examining witnesses, each 
party may agree to pass publication (pro formd, which con- 
cludes all further evidence), and the cause is then set down 
without any rules being given. Unless the parties can thus 
agree to expedite the suit, publication passes in due form, 
which, previous to the New Orders of 8th May, 1845, was 
done by each one entering his rules, calling upon the other 
party to pass publication, the first being an ordinary rule to 
produce witnesses, which expired in eight days, and then 
another was given to pass publication, t. e, for a day to shew 
cause why publication should not pass, which last also was an 
eight-day rule, and must have expired within the term; but 
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the CXI., CXII.. and CXIIL, of these Orders direct, that 

publication is to pass, without any rule or order, on the 

expiration of two months after the replication is filed, unless 

such time should expire in the long vacation, or enlarged hy 

order. If the two months should expire in the long vacation, 

publication is to pass on the second day of the ensuing 

Michaelmas Term, unless the time is enlarged by order. 

Where the time is enlarged by order, publication is to pass 

without rule or order, on the expiration of the enlarged time, 

unless that expires in the long vacation; in which case 

publication is to pass, without rule or order, on the second 

day of the ensuing Michaelmas Term, unless the time is further 

enlarged by order. Copies of the depositions are issued from 

the examiner's office, after publication has passed, for the 

purpose of having them read at the hearing of the cause. 

This period, limited for passing publication, is enlarged by 
application to the master, upon notice supported by an 
affidavit, where the party is unable fully to examine his 
witnesses before the time originally granted for that purpose 
expires ; and, under this enlargement of publication, all the 
other parties may examine their witnesses. 

If a yntness has been examined de bene esse, on account of 
old age or bodily infirmity, which renders it probable that he 
will not be alive at the regular period for his examination, the 
depositions thus taken, are not to be published till after the 
death of the witness (a). 



(a) 1 Men 434. 



l3 
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CHAPTER XV. 



SBTTINO THE CAU8B DOWN FOR HBARING SUBPGBN'A TO HEAR 

JUDOMBNT — HBARING THB CAU8B DBCRBB NISI AND FINAL. 



Wb are now arrived at that stage of the proceedings when, 
the cause heing at issue, the examination of witnesses having 
taking place, and puhlication (unless where it has, by applica- 
tion, been enlarged) having passed, the plaintiff is at liberty to 
set down his cause to be heard. If, after publication passes, 
the plaintiff neglects to do so, any defendant, after the expira- 
tion of four weeks, may set the same down at his own request, 
instead of proceeding to dismiss the bill for want of prosecu- 
tion, and he may obtain a subpoena to hear judgment, and 
serve it on the plaintiff. Order CXVI., 8th May, 1845. See 
also Order CXIV., Art. 4. 

When there is an abatement of the suit, as to one of 
several defendants, and other parties are thereby « brought 
before the court, they must each be served with a subpoena to 
hear judgment, but the rest of the defendants need no sucb 
service. 

Previous to setting the cause down, the plaintiff must 
obtain the certificate of the Clerk of the Records and Writs, 
that the various pleadings in the cause have been duly filed. 
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which certi^cate will not be granted, unless all the defendants 
who are within the jurisdiction have answered the plaintiff's 
bin. 

Besides the causes in the general paper, there is a paper of 
consent causes, and short causes : the former is where the 
decree is of course, and consented to by the other party, and 
where the defendant submits to attend the hearing without 
being served with a subpoena for that purpose ; short causes 
are where the decree is either of course, or involves but little 
difficulty. A short cause being set down in its turn in the 
cause-book is, upon a certificate of plaintiff's counsel that it is 
a short cause, and with the consent of defendant's solicitor, 
advanced to be heard out of its turn (a) ; but a day in term is 
generally fixed for hearing these causes. 

But, in a recent case (b), the Master of the Rolls stated, 
that it was his custom to dispense with the consent of the 
solicitor of the defendants, on the counsel for the defendants 
declining to say that the causes are not proper to be heard as 
short causes. And, in the same case, it was also held that a 
special application, on the part of the defendant to have a 
cause advanced and heard as a short cause, will be granted, 
unless the counsel for the plaintiff will undertake to say that 
the cause t^ not a proper one to be so heard. 



The cause being set down for hearing, and the plaintiff's 
solicitor having obtained from the registrar a note thereof in 
writing, which fixes the day of hearing, leaves it with a 
praecipe for a subpoena to hear judgment at the subpoena-oifice. 

The subpoenas may each contain the names of three defend- 



(a) Newl. Ch. Pr. V. 1, 306. 

(&) Hutchinson r. Stephens, 1 Keen, G63. 
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ants, and are served either on the defendants themselves, or 
their solicitor. 

The return of the suhpoena ad audiendum Judicium may now, 
under the provision of the 82nd Order, 23rd Nov., 1831, 
he made as well in the vacation as in term ; hut it must be 
made returnable at least three days before the day for which 
the cause is set down to be heard, except when such return 
day happens on a Sunday, in which case another day is 
allowed. The subpoena must be served fourteen days 
exclusive in a country cause, and ten days in a town cause, 
before the day appointed for hearing judgment. 

The rules respecting the mode of serving the process of 
subpoena, are the same as those to which allusion has been 
already made in relation to the subpoena to appear and answer. 



The foregoing requisites having been attended to, the cause 
is now put down in the paper of causes for the day, which are 
taken as they stand in rotation in the registrar's book. On 
the cause being called on in its turn, the strict course as laid 
down in some books, though not always attended to in prac- 
tice, is for the junior counsel for the plaintiff and defendant 
to open the pleadings on their respective sides ; after which, 
the plaintiff's leading counsel states his case, and the points 
which are at issue, and argues the same before the court ; the 
plaintiff's evidence is next read, together with such parts of 
the defendant's answer as are considered favourable to the 
plaintiff's case. The defendant's counsel then submit their 
arguments to the court, and read such of the depositions of 
the defendant's witnesses, as are necessary to support his case, 
but no part of his answer which is met by the plaintiff's 
replication. The senior counsel for the plaintiff now replies, 
and lastly the judge pronounces the decree. 

Until the Orders of 26th August, 1841, if the defendant 
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did not appear at the day of hearing, the plaintiff, on 
producing an affidavit of the eervice of the suhpoena to hear 
judgment, was entitled to a decree nin against the defendant. 
When a decree nisi had been produced against the defendant 
making default at the hearing, there was always leave granted 
him to show cause against it, at the return of a subpoena 
served upon him for that purpose ; the terms of such decree 
being always that it should be binding on the defendant, 
unless, on being served with a writ of subpoena for that pur- 
pose, he showed cause to the contrary ; but, if the defendant 
appeared at the hearing, and the cause was postponed till a 
further day, and he neglected to appear on that day, the 
decree then pronounced was final ; in which ease there was no 
appeal, (c), although sometimes the court granted a rehearing 
upon terms {d). But, by the 44th of the last mentioned 
Orders, where a defendant makes default at the hearing, the 
decree is absolute in the first instance, without giving the 
defendant a day to show cause, and such a decree now has the 
same force as if it had been a decree nisi in the first instance, 
and afterwards made absolute in default of cause shown by 
the defendant. 

In case the plaintiff does not appear at the hearing, the 
defendant, on producing an affidavit in court, of his having 
been served with a subpoena to hear judgment, may have the 
bill dismissed, with costs against the plaintiff. 

By Order CXVII. 8th May, 1845, if the plaintiff, after 
the cause is set down to be heard, procure his bill to be dis- 
missed on his own application, or, if upon its being called 
on to be heard, the plaintiff makes default, and, by reason 
thereof, the bill is dismissed, such dismissal, unless the court 



(c) 10 Ves. 30. (d) Vowles v. Young, 9 Ves. 172. 
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otherwise orders, is to be equivalent to a dismissal on the 
merits, and may be pleaded in bar to another suit for the 
same matter. 

With respect to a decree binding on an infant, there is a 
difference whether he stands in the condition of plaintiff or 
defendant in a suit. If he be a plaintiff, he is equally bound 
by the decree as a person of full age (e), but, where he is 
defendant in a cause, he is not conclusively bound by the 
decree of a court of Equity, but must have a reasonable time 
after he comes of age to show cause against it ; for all infants, 
defendants by their answer, put in an early claim to the care 
and protection of the court, as they are unable to take care of 
themselves (/). And, where there was a decree against an 
infant omitting to give the usual period of six months to 
show cause against it after he came of age, such decree was 
held to be erroneous (g) ; and, in another case, it was 
determined that, where notice was not given an infant 
defendant to show cause, within six months after he came of 
age. he might answer anew, and this provision is introduced 
into decrees from the general superintendency the court has 
over infants, and, therefore, all decrees against them allow 
six months after they come of age to show cause (h). 

When there has been a decree in a foreclosure suit against 
several defendants, one of whom is an infant, he cannot be 
foreclosed without a day to show cause ; but, if the court has 
decreed a sale, that binds the infant (t) ; and, in a late case 



(e) Gregory v. Molesworth, 3 Atk. 626 ; Lightbume, v. Swift, 2 Ball, 
and B. 213. 

(/) Effingham v, Napier, 3 Bro. P. C. 301. 
(g) Savage v. Carroll, 1 Ball, and B. 551. 
(h) Napier v. Effingham, 2 P. W. 401. 
(i) Booth V. Rich, 1 Vern. 295. 
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where there was a decree against the infant heir of an 
estate, subject to an equitable mortgage, the lord Chancellor 
was of opinion that, as the decree directed the estate to be 
sold, the mfant ought not to be allowed the six months ; but 
that if the decree had been for a foreclosure, the infiant ought 
to have been allowed the six months (j). And, in realizing 
a mortgage security, where the devisee or heir of the 
mortgagor is an infant, it is the usual practice of the court 
to refer it to the master, to inquire whether a sale of the 
mortgaged property will be beneficial to the infant; but 
where, from the circumstances of the case, it appears to be 
clear that such a sale would be for the benefit of the infant, 
the court will direct a sale in the first instance (k), fiut, in 
a foreclosure suit against an infant, although he has six 
months after he arrives at age to show cause, yet he cannot 
ravel into the account, nor is he so much as entitled to redeem 
the mortgage by paying what is reported due, but is only 
entitled to show an error in the decree (/). 

If an infant be aggrieved by a decree, he cannot be 
compelled to stay till he arrives at age, but may apply, as 
soon as he thinks fit to reverse it, and may do this either by 
bill of review, re-hearing, or by original bill, alleging specially 
the errors in the former decree (m). 



0) Scholefield v. Heafleld, 7 Sim. 670 ; 8 Ibid. 470. 
(k) Davis V, Dowdlng, 2 Keen, 245. 
(Z) Mallack v. Galton, 3 P. W. 352. 
(m) Richmond r. Tayleur, 1 P. W. 737. 
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CHAPTER XVI. 



M1NUTB8 OF THB DECREE RB-HBARING PETITION OF APPBAL 

— CAVEAT AGAINST THB DECREE BILL OF REVIEW. 

A DECREB is the sentence of the court — decrees are either 
interlocutory or final (3 PL 452). An interlocutory decree is 
a sentence of the court for the purpose of ascertaining some 
matter of fact to be tried by a jury, or the opinion of a court 
of Law upon some question of a purely legal nature, before 
the court of Equity will pronounce its final decree (a). A 
decree is final when it is signed and enrolled. 

After the cause has been heard, minutes or heads of the 
decree are taken down by the registrar in court, and by him 
delivered out to the several parties to the suit, llie minutes 
being settled, which is done by the parties attending before 
the registrar on a day appointed for that purpose, the decree 
is drawn up by that officer, and delivered out to the party in 
whose favour such decree is made, and an office copy thereof 
is taken by the opposite party. 

For the sake of rendering the decree perfect, there yet 



{a) 1 Newl. Ch. Pr. 322. 
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remains after the minutes have been settled, and the decree 
drawn op, to pass and enter the same in the books kept for 
that purpose. Passing or signing the decree is effected by 
the registrar's sending a note in writing to the adverse 
party's solicitor stating that the decree will be passed on a 
certain day mentioned therein, and requiring him to bring his 
copy and attend at the passing, or in default of such appear- 
ance the decree will be passed without him (6). The decree 
haying been passed, is left with the entering registrar to be 
entered in the books before mentioned, which are afterwards 
taken to the report office for the purpose of easy reference. 

The decree having been passed and entered, it cannot be 
reversed or altered, unless by a re-hearing, and if it has been 
signed and enrolled, and it is sought to be remedied on the 
discovery of new matter, by a bill of review. Where, however, 
there appears any clerical error in drawing up the decree, or 
any evident mistake on the face of the schedule to the 
master's report, tlie court will not put the party to the form 
or expense of a re-hearing, but will rectify the decree upon 
motion. 



Whenever a party is dissatisfied with the decree, he may 
obtain a re-hearing of the cause before any of the judges in 
whose court it was heard, provided the decree has not yet 
been signed and enrolled. And in case the hearing took place 
before the master of the Rolls or either of the Vice- Chancellors, 
the party may obtain a re- hearing before them, or, if hs 
choose, may, by a petition of appeal, procure the cause to be 
heard by the lord Chancellor. But after the deree has been 
enrolled the cause can neither be re-heard, nor can the parties 



Q») Newl.C. P.V.I. 316. 
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appeal to the Chancellor's Court, hecause the effect of 
enrolling a decree is to make it the lord Chancellor's decree. 
If, therefore, either the plaintiff or defendant be desirons to 
have a re-hearing, or an appeal to the lord Chancellor, but is 
not sufficiently prepared with his re-hearing or petition of 
appeal, it is advisable for him to enter a caveat against the 
decree to prevent its being enrolled; since, after the en- 
rolment, the party agg^eved can only appeal from either 
of the courts to the House of Lords, where the cause will 
again be heard, and the decree either altered, reversed, or 
affirmed, as to them may seem meet, and from which there 
is no farther appeal, except by a bill of review upon new 
matter, discovered since publication passed in the original 
cause (c). 

No appeal lies directly from a sentence or decree pro- 
nounced in the master of the Rolls Court, or those of the 
respective Vice-Chancellors to the House of Lords; for, if 
either of the parties be desirous of so appealing, they must 
first procure such sentence or decree to be signed by the 
lord Chancellor and enrolled, which process, we have seen, 
constitutes it a decree of his own court. And it may be here 
observed, that, if the decree was pronounced by any person 
sitting for the lord Chancellor, or by the master of the Rolls, 
at the Rolls, or by the respective Vice-Chancellors, it must be 
signed both by the person pronouncing the decree, and by the 
lord Chancellor. 

When a party is desirous of appealing to the House of 
Lords from the Chancellor's decree, he must cause a notice to 
be given to the agent of the parties respondent, of the time 
when the petition is intended to be presented, and the day of 



(c) Mitf. 88; Barbon v. Searle, 1 Vera. 416. 
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giving such notice must be endorsed by the petitioner's agent 
on the back of the appeal order (d). 

An appeal to the House is exhibited by way of petition, and 
must be signed by two counsel, who may be either such as 
were engaged in the cause in the court below« or who are to 
attend at the bar of the House at the hearing of the appeal (e). 
The appeal must be presented within fourteen days, reckoning 
from the first day of every session, or meeting of parliament 
after the recess ; after which the lords will receive no petition 
of appeal during every such sitting, unless upon a decree made 
whilst the parliament is actually sitting, in which case the 
party aggrieved may bring his petition of appeaL provided he 
present it to the House within fourteen days after such decree 
is made and entered in any court of Equity in England or 
Wales ; twenty days in any of the courts in Scotland ; and 
forty days in any of the courts of Equity in Ireland (/). 
And by a subsequent order (g) a limitation is prescribed 
beyond which parties are not at liberty to present these 
petitions, for it declares that no petition of appeal, from any 
decree or sentence of any court of Equity in England or 
Ireland, or of any court in Scotland, shall be received after 
five years from the signing and enrolling, or extracting, of 
such decree or sentence, and the end of fourteen days from 
and after the first day of the session or meeting of parliament 
next ensuing the said five years. But by the same order an 
exception is made in the case of infants, married women, 
prisoners, and persons out of Great Britain or Ireland, who 



(d) House of Lords' Jour. 9th April, 1812. 
(«) Ibid, 3rd March, 1697. 
(/) House of Lords' Jour. 13th July, 1678. 
(g) Ibid, 24th March, 1725. 
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are allowed to bring their respective appeals within five years 
next after such disability shall cease, and fourteen days from 
and after the first day of the session next ensuing the said five 
years, but not after. 

It is now settled in a recent case (A), whatever doubt may 
of late years been entertained to the contrary, that all decrees 
and orders of the court, whether final or interlocutory, also 
those, whether pronounced originally by the lord Chancellor, 
or afterwards affirmed by him upon appeal or re-hearing, 
require to be enrolled before any appeal can be entertained 
against him by the House of Lords. 



A caveat when entered prevents the decree from being 
signed for one lunar month from the time that it is presented 
to the lord Chancellor for his signature for the purpose of 
enrolment, and notice thereof given by the Chancellor's 
secretary to the clerk in court of the adverse party's solicitor 
of the docket having been presented for signature (t). The 
caveat must be entered with the secretary of decrees and 
injunctions, and will be of no effect unless it be prosecuted 
within a month from the day on which notice of its being 
entered was served by the party entering the same on the 
opposite clerk in court. 



A bill of review can only be brought after a decree has been 
pronounced, and, strictly speaking, not until it has been 
signed and enrolled (j), 

1 . If the decree has not been signed and enrolled, and the 



(h) Andrewes v. Walton ; House of Lords, Feb. 17th, 1842. 
(i) Richards v. Wood, 2 My. & K. 621 ; Robinson v. Newdick, 
3 Meriv. 13 ; Burnett v, Theobald, 1 P. W. 609. 
(J) Standish v. Radley, 2 Atk. 178. 
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party seek to reverse the same, on fiacts discovered since the 
passing of publication in the original cause, his proper course 
is to present a petition, accompanied with an affidavit, for 
liberty to file a supplemental bill in the nature of a bill of review, 
which application the court will grant, on the petitioner's 
depositing 50/. as a security, to answer such costs and 
damages as may eventually be awarded to the adverse party, 
in case the court shall think fit to award the same at the 
hearing of the cause, on such supplemental matter (k). 

If a decree, previous to its being signed and enrolled, be 
sought to be reversed on error apparent, the party may 
present his petition of re-hearing, and a supplemental bill for 
the purpose of introducing the new matter discovered since 
pubHcation ; in this instance, the cause will come on to be 
heard, upon the facts which are made the subject of the 
supplemental bill, together with a re-hearing of the original 
cause (/). 

2. If the party be desirous of reversing a decree, which is 
already signed and enrolled, either on account of some error 
in law, apparent on the face of the decree (in which case 
there needs no application to the court) (m), or of some new 
facts discovered subsequent to passing publication in the 
former cause, he cannot have a re-hearing thereof, but he 
must file his bill of review. In the latter instance, it is 
necessary for the party seeking his remedy to make applica- 
tion to the court (n), which is done, as in the former instance 
mentioned in this chapter, by petition, accompanied by an 
affidavit, showing the party's title, and that the new matter 
was not known to him at the time of pronouncing the decree. 



(A) Bea. Or. 368. (I) Perry v, Phillips, 17 Ves. 178. 

(m) Ibid. Mitf. 84. (n) Ibid. 
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and that he could not, by reasonable diligence, have obtained 
a knowledge thereof at the time of passing publication, or at 
any period when he could have availed himself of it pending 
the former suit (o). 

The rule of evidence is widely different, whether it applies 
to a re-hearing or an appeal ; for all the evidence which was 
capable of being given at the time of the original hearing, 
although not actually produced, was admissible at the re- 
hearing ; whereas, in an appeal, that evidence only which was 
really given at the hearing is admissible (p). 



(o) Young r. Keighley, 16 Ves. 360; Wortley v. Birkhead, 2 Yea. 671. 
(p) Lovell V, Hicks, Sittings at Gray's Inn, Feb. 15th, 1837. 
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CHAPTER XVII. 



ISSUB AT LAW, AND BSF£RBNCB TO THB MA8TBR UNDBR AN 
INTBRLOCUTORT DBCRBB — PROCBBDINOS IN THB MASTBr's 

OFFICB master's RBPORT — PURTHBR DIRBCTI0N8 — FINAL 

DBCRBB. 



It not un^quently happens, after a cause has come on to a 
hearing, that the judgment will suspend the decree, and, 
previous to his pronouncing judgment, direct an issue to 
determine a particular fact, or a question of law, to he tried 
and settled before a court of ordinary jurisdiction, for the 
purpose of rendering more complete justice hetween the 
parties ; and, at the same time, of more clearly informing the 
conscience of the court thereupon. After the issue has been 
tried, and a verdict given, or the legal point settled by the 
court to which it was referred, and the record completed, the 
cause is then set down to be heard on the further directions 
received by the decree, which is done by presenting a petition 
of course, containing the order of the decree, as to the 
reference, the verdict, or sentence of the court of law, and 
praying that the cause may be set down for hearing on further 
directions, and costs reserved ; an order is drawn up on the 
petition, and the cause is then set down on further directions 
and costs. 
The court will sometimes also, on the hearing of the cause. 
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direct the bill to be retained for a certain time, giving the 
party whose interests are disputed liberty to bring his action, 
for the purpose of ascertaining his rights at law ; and, when 
the legal right is once estabUshed before the proper juris- 
diction, the court of Chancery will, thereupon, give such 
equitable relief to the party in whose favour the verdict was 
given, as he shall be found to be entitled to. 

If neither of the parties can agree as to the issue for a 
jury, or the manner in which a case is to be made out on a 
question at law, both points must be settled by the master, in 
compliance with the ordering part of the decree, on a warrant 
taken out for that purpose. 

Under the Orders in Chancery, 9th May, 1839 (a), where 
it appears, that certain preliminary accounts and inquiries 
must be taken, before the rights of the parties to the cause 
can be ascertained, or questions arising therein can be deter- 
mined, the plaintiff may, « at any time after the defendant's 
appearance upon motion with notice, obtain an order, referring 
it to the master to make such inquiries, and to take such 
accounts, without prejudice, to any question in the cause, 
provided it appears to the court that the same wUl be 
beneficial to any party to the cause, who may not be able to 
consent thereto, and that the same is consented to by any of 
the defendants who are competent to consent, but who have 
not yet put in their answer to the bill, and that the same is 
consented to by, or is proper to be made upon, the statements 
contained in the answers of any of the defendants who may 
have answered the bill. 

The most usual reference after an interlocutory decree, is to 
a master in Chancery ; but the points which may form the 



(a) Order 5th. 
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sabject of such a reference, are too namerous and diversified 
to be stated here; the matters, upon which inquiries are 
directed to be made before the master, being almost as 
multifarious as the questions which are made cognizable in the 
court itself, and mainly depend upon the position in which the 
parties are placed at the hearing, the circumstances involved 
in each particular case, and the consequent direction of the 
coort in respect thereof. The principal subjects of reference, 
however, are to examine into any alleged scandal or imperti- 
nence, contained in the bill or answer, and into the sufficiency 
of any answer or examination ; to examine into the regularity 
of proceedings before the court, and all alleged contempts of 
the court ; to settle interrogatories for the examination of 
parties; to take the accounts of executors, administrators, 
trustees, and guardians, and between parties of every descrip- 
tion ; to determine the claims of creditors and legatees, and 
next-of-kin ; to appoint receivers of personal estates, and the 
rents of real estates, to fix their salaries, and examine their 
accounts; to make inquiries into all necessary repairs, the 
propriety of felling timber, and granting leases; to sell 
estates, and to approve of the investment of trust-money in 
the purchase of estates ; to inquire into their value, to investi- 
gate their title, and settle the conveyance ; to make inquiries 
for the heirs and next-of-kin to persons dying intestate ; to 
appoint guardians of the persons and estates of infants, and 
to allow proper sums for their maintenance and education ; 
to appoint committees of the persons and estates of lunatics, 
and to examine the accounts of such committees ; to tax the 
costs of proceedings in any suit, and the bills of costs of 
solicitors, delivered to their clients, and referred for taxation ; 
to inquire whether infants be trustees or mortgagees, within 
the statute of 7 Anne, c. 19, or whether, under the statute 1 
Wm. 4, they be trustees by construction; and, lastly, in 
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pursuance of the statute 39 Geo. 3, c. 56, to make inqoiries 
as to the interest of parties in money, subject to be laid out 
in the purchase of land (b). 

The business in the master's office is conducted by warrants 
taken out by the party interested in prosecuting the decree. 
The first step after the decree has been duly entered is, to 
procure and leave a copy of the title and ordering part of it, 
or the inquiries thereby directed, with the master in rotation, 
provided there has not been a previous reference in the cause, 
— or in case there has been such previous reference, then, 
with the master to whom the cause is referred. After these 
various matters have been examined, the party should obtain 
a warrant from the master to consider the decree, and serve 
it on the solicitors of all the parties or their respective agents 
at their seats at the six clerks' office, or upon the parties 
or their solicitors, in cases where they shall have no clerks in 
court (c). 

The purposes for which this warrant is taken out are to 
enable the master to regulate as far as may be the execution 
of the decree or order of the court, so far as the ordering 
part of such decree or order extends ; as for example, to 
state what parties are entitled to attend future proceedings, 
to direct the necessary advertisements, and to point out which 
of the several proceedings may be going on pari passu, and 
as to what particular matters interrogatories for the examiur 
ation of the parties appear to be necessary, and whether the 
matters requiring evidence shall be proved hy affidavit (d), or 
by the examination of witnesses; and in the latter case, if 
necessary, to issue his certificate for a commission ; and if the 



(b) Newl. Ch. Pr. V. 1. p. 7. (e) 6Qth N. O. 

(rf) Gibbs V. Payne, 4 Sim. 664 ; Rowley v. Adams, 1 My. & K. 646. 
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master shall think it expedient to to do, he shall then fix a 
certain time or certain times within which parties are to take 
any certain proceeding or proceedings before him (e). 

Formerly the warrant was to be served two days before 
the time required for the attendance thereon, but the practice 
did not it seems require that they should be clear days, 
thus, Thursday for Saturday, or Saturday for Tuesday, (not 
reckoning the Sunday,) was deemed good sendee; but there 
did not in general exist a necessity for the party to attend 
until a third warrant was served on him, which was called a 
j^erempiory warrant, but now by the 69th Ord. 3rd April, 1828, 
it is directed that every warrant for attendance before the 
master shall be considered as peremptory, and under the pro- 
visions of the 20th Ord. 2ist Dec. 1833, there must be two 
ekar days between the service and return thereof. 

It is also provided by the 59th Ord. 3rd April, 1828, that, 
on every warrant for attendance, the master shall be at liberty 
to continue the attendance beyond the hour, and daring such 
time as he thinks proper, and shall be empowered to increase 
the solicitor's fee for attendance in proportion to the time 
actually occupied. 

Under the old practice, if it were deemed necessary that the 
master should proceed de die in diem, a previous order was 
required to enable the master to do so, although such order 
was not imperative upon him, but he was left to his own 
discretion to do so or not (/). But the 58th of the last- 
mentioned Orders, gives liberty to every master to proceed in 
all matters de die in diem, at his discretion. 

On the return of the warrant upon leaving, a warrant to 
proceed is taken out ; but the master will generally allow the 



(e) 5l8t Ord. 3rd April, 1828. (/) Newl. Ch. Pr. V. 1. p. 324. 

M 2 
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party obtaining a warrant upon leaving, to take out a warrant 
to proceed at the same time, provided the return of the latter 
be not made for an earlier date than if it had been taken out 
at the return of the first warrant. 

All parties interested in the property which is to be made 
the subject of the inquiry before the master, have a right to 
attend at his office on any of the proceedings whereby their 
interests in their share of the fund may be affected; and 
under the 53 & 54 Orders, 3rd April, 1828, where some, or 
one, but not all the parties do attend the master at an appointed 
time (whether the same be fixed by the master personally or 
upon a warrant), the master shall be at liberty to proceed ex- 
parte if he think it expedient, considering the nature of the 
case, so to do ; and where he has proceeded ex-parte, such 
proceeding shall not in any manner be reviewed in the master's 
office, unless the master, upon a special application made to him 
for that purpose by a party who was absent, shall be satisfied 
that he was not guilty of wilful delay or negligence, and then 
only upon payment of all costs occasioned upon his non- 
attendance. 

There is generally in the ordering part of the decree a 
direction to the master to advertise. This is done for the 
purpose of inducing creditors to come in and prove their debts 
within a certain time, or for the heir at law or next of kin to 
prefer their respective claims before the master. On every 
inquiry there are two advertisements, the one general, which 
merely states the reason for which it is inserted, and the other 
peremptory, which specifies both the purpose, and limits the 
period for the respective claimants to come in. 

If the party interested in prosecuting the decree can ascer- 
tain that all the matters directed to be inquired into by the 
master have been satisfactorily answered, he may procure the 
master to issue the warrant on preparing his draft report. 
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which is served on the solicitor of all parties; but he must 
previously take out a warrant, requiring the parties to show 
cause why such warrant should not issue (g). The object of 
the previous warrant is 'to enable them to complete their 
evidence, since by the 67th Ord. 3rd April, 1828, the master 
is not to receive further evidence as to any matter depending 
before him after issuing the warrant on preparing his report. 

If no cause be shown at the return of the warrant, or only 
an insuifibient one, the master prepares his draft report, and 
issues a warrant on preparing such report, copies of which are 
taken by the parties who are interested in the suit. 

The next thing to be done by the party prosecuting the 
decree, is to take out a warrant to settle the master's report, 
which he serves on the other parties, to enable them to attend 
at the return of the warrant at the master's office where the 
report is gone through, and the parties are allowed to raise 
their objections to the whole or any portion of it if they think 
fit, in order that they may be satisfied as to the eflfect of such 
report previous to its being signed. 

The report being settled, the party must take out a warrant 
to sign, which is a four-day warrant ; and on the return of the 
same, unless any of the parties be dissatisfied therewith, and 
leave their objections at the master's office, on or before the 
day on which it is made returnable, the report is transcribed 
and signed by the master. 

When any matter comes before the master of so little 
importance as not to require the attendance of parties, as for 
example, if it be to give his opinion respecting a particular 
fact or state of proceedings, he merely states the results of his 
inquiries to the court by a certificate, and not the more formal 
process of a report. 



(g) 67th Ord. 3rd April, 1828. 
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Before a party is permitted to take exceptions to the master's 
report, he must state his ground of dissatisfaction, in the shape 
of objections to the draft report previous to its being signed, in 
order that the master may have a farther opportunity of con* 
sidering the several points of which the parties disapprove; 
although under the peculiar circumstances, leave has been 
given to except to a report even where the party had not 
carried in objections to it {h). In case the questions in dispute 
should afterwards come before the court as exceptions, in con- 
sequence of the objections not being allowed by the master, 
the objections themselves must be the ground*work for such 
exceptions; for notwithstanding there may exist some dif- 
ference in point of form and construction, they are both 
essentially the same, the objection being converted into an 
exception ; and if the exception be not in the same form as 
the objection, the defendant may move to take it off the file ; 
not, however, if he has allowed it to come on for argument, as 
this, being an admission of its propriety as to form, is a waiver 
of the irregularity (t). On leaving the objections to the draft 
report, a warrant must of course be taken out and served on 
the solicitors of all the parties claiming any interest in the 
report ; on the return of the warrant, a warrant to proceed is 
next taken out and served in like manner, upon which the 
parties attend before the master before whom the objections 
are canvassed and discussed, and the master either gives his 
opinion at the time, or, if he has not fully made up his mind, 
may reserve his decision till a future day. 

If the master see fit to disallow the objections as being 
insufficient to alter the report, it is then signed by him, 
but if they are allowed, either altogether or in part only, 



{h) Wood V, Lambirth, 9 Sim. 195. 

(i) Ballard v. White, V. C. W. March 27 & 31 , 1843. 
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the objecting party must take out and serve a warrant to vary 
the report in conformity to the master's jadgment, which is 
followed by another warrant to sign. If the adverse party be 
Dol satisfied with the master's decision and the alterations 
tho^upon, he may on his part also leave objections before 
the master's report is signed by him, as varied according to 
his judgment. 

After the report has been transcribed and signed it is filed 
at the report office, as the court will take no notice of a report, 
or issue any proceedings thereupon, until it is on the file, llie 
next step in point of order after the report has been filed, is to 
confirm it, but this is only when the nature of the report is 
such as requires eonfirmation ; for there are some which do 
not by reason of their comparatively minor importance require 
any further order of the court to render them complete, or 
give efifeet to their future operations, — as for instance, when 
the report is upon a reference to compute interest upon a fund, 
or matters of cakulatimi, or where the report is respecting the 
appointment of trustees, &c. Neither does the master's certi- 
ficate of costs require confirmation ; nor can it be the subject 
of exception, although joined with other matters in the report, 
which are made the ground of exception (/). 

But when the order of reference is such as involves in itself 
any question of law or of hic^, upon which the court may 
consider it necessary to give a further decision, the master's 
report must be confirmed by orders nisi and absolute, before it 
can be deemed complete or effectual for any further pro- 
ceedings. If no cause be shown at the expiration of eight 
days after the service of the order nisi on the defendant's 
solicitor, the party may move to confirm the order nisi. 



0) Lucas V. Temple, 9 Ves. 299. 
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absolute. In computing the eight days, one is to be taken 
inclusive and the other exclusive. 



As soon as the master's report has been filed, bat before 
the order nisi to confirm it has been made absolute (where it 
is of such a description as to require confirmation), the party 
who is dissatisfied with the report, may bring the matter 
before the court, either in the form of exceptions thereto, or by 
a petition for the master to review his report. 

Whenever a report is objected to which involves in its 
consideration a point of law or a question of fact, it must be 
presented to the court in the form of an exception ; so also in 
the master's certificate of the sufficiency or insufficiency of 
any pleading relating to scandal or impertinence, or the 
allowance of interrogatories, if any of the parties object 
thereto, they must do so by means of exceptions ; but where 
there is any objection to the master's report appointing a 
receiver, it must be brought before the court by a special 
petition, and not in the form of exceptions (k). 

Where the master's report does not extend either to a 
matter of law, or of fact, or a question of pleading, and the 
ground of objection is not patent upon the fsLce of the report, 
the party dissatisfied therewith must present his petition that 
the master may review his report. But if the ground of 
objection be apparent on the face of the report, the question 
may be raised and settled at the hearing of the petition by 
one party, for confirming the report and consequential direc- 
tions, without a counter-petition being presented by the other 
party. Of these are such reports as relate to the appoint- 



ed) Thomas v. Dawkin, 3 Bro. C. C. 607; Wilkins v.* Williams, 3 
Ves. 687. 
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ment of trustees, or g^rdiaas, or receivers, or consignees, 
and the passing their accounts. 



Here it may be necessary to observe that, whenever a cause 
is set down for further directions and costs, it is only where 
there has been a decree or a decretal order, and after the 
master's report has been absolutely confirmed. This must be 
done by the plaintiff presenting a petition to the court in which 
the cause is intended to he heard; and where a party has 
excepted to the report, he prays that the cause may come on 
to be heard, together with the exceptions. On the hearing of 
a cause on further directions, the court cannot do any thing, 
the result of which will be to alter or vary the decree, or order 
made on the original hearing (/). 

When the cause comes on again to be considered by the 
court upon the master's report for further directions, it will 
generally determine the rights of the parties, and make such 
order as will conclude the whole suit ; but where at the 
hearing for further directions the court sees fit before making 
a final decree to direct subsequent inquiries to be made by the 
master, it will reserve all further directions until the master 
shall have made his further report, which being done, and the 
court is satisfied therewith, a final decree will be pronounced, 
which can only be altered or reversed by means of a re- 
hearing, or appeal, as before observed. 



The manner in which this court compels obedience to its 
orders and decrees, is by issuing a sequestration against the 
personal estate, and the rents and profits of the real estates, 
and now by 1 Wm. 4. c. 36, if a person being directed by any 



(0 Pritchard v. Draper, 1 R. & M. 198. 

M 3 
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decree or order to execute any deed or make a surrender or 
transfer, or to levy a fine, or suffer a recovery, and shall have 
refused or neglected so to do, and shall have been committed 
to prison for such contempt, or being confined in prison for 
any other cause, shall have been detained under process for 
such contempt, and shall remain there, the court may upon 
motion or petition and upon affidavit that such person has, 
after the expiration of two calender months from the time of 
his being committed under, or charged with, or detained 
under such process, again refuse to execute such deed, or 
make such surrender or transfer, or levy, or suffer such fine, 
or recovery, order or appoint one of the Masters in Ordinary, 
or if the act is to be done out of London, then, if necessary, 
one of the Masters Extraordinary to execute such deed, or to 
make such surrender or transfer, for, and in the name of such 
person, and to levy such fine, or suffer such recovery in his 
name, and do all acts necessary to give validity and operation 
to such fine and recovery,* and to lead or declare the uses 
thereof; 'and all these acts by the said master shall in all 
respects have the same force and validity as if the same had 
been done by the party himself. 

By the 11th Order of the 11th April, 1842, which amends 
the 11th Order of 26th August, 1841, it is directed that, if 
any party who is by an order or decree ordered to pay money 
or to do any other act in a limited time, shall, after due 
service of such order or decree, refuse or neglect to obey the 
same according to the exigency thereof, the party prosecuting 



* Now, by 3 & 4 Wm. 4. c. 74, substituted by enrolment. And the 
33rd Ord. 2l8t Dec. 1833, regulates the jurisdiction of the Masters 
Extraordinary in Chancery, by directing that they shall be at liberty 
to do anything incident to their office, at any place which is distant 
QOt less than ten miles from the Hall in Lincoln's Inn. 
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such order or decree, shaU, at the expiration of the time 
limited for the performance thereof, be entitled to a writ or 
writs of attachment against the disobedient party, and in case 
such party be taken or detained in custody under any such 
writ of attachment without obeying the same order or decree, 
then the prosecuting party shall, upon the sheriff's return that 
the party has been so taken or detained, be entitled to a com- 
mission of sequestration against the estate and effects of the 
disobedient party; and in case the sheriff shall make the 
return non est inventus, the party prosecuting the order or 
decree shall be entitled at his option either to a commission of 
sequestration in the first instance, or otherwise to an order 
from the seijeant-at-arms, and to such other process as he 
had hitherto been entitled to upon a return of non est inventus 
made by the commissioners named in a commission of rebellion 
issued for the non-performance of an order or decree. But 
it has been decided that this order applies only to orders 
which are to be prosecuted by the court itself, and not to 
warrants issued out of the master's office. The proper 
course to enforce a master's warrant is to obtain a four- day 
order, and afterwards to apply for a seijeant-at-arms (m). 

When a commission of sequestration is awarded, it is 
binding from that time, and not merely from the day on 
which it is executed («) ; and the party on whose behalf the 
sequestration issues is entitled thereto, although the body is 
in custody under an attachment at the same time ; but no 
sequestration lies till the time for the return of the attachment 
is out on which the body was taken (o); whereas, according 



(to) Hobson w. Shearwood, 7 Jur. 687. 

in) 1 Vern. 68. 

(o) Martin w. Kerridge, 3 P. Wms. 240; Const, v, Barr, 2 Russ. 161. 
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to the practice of the common law, a plaintiff cannot have an 
execution against the goods of the defendant under the writ 
of fieri facias after he has issued his capias satisfaciendum 
against the body of the defendant. 

In Coulson and Gardiner (/?) it was determined that a 
sequestration prevails against a prior conveyance designed to 
defeat it ; but not against prior conveyances made bona fide^ 
or for a valuable consideration ; and in the same case it was 
held that sequestrations may be of copyholds as well as of 
other lands {q). 

To prevent a fraudulent collusion between the party against 
whom the sequestration issues, and another person setting up 
a fictitious claim, the court will allow the sequestrator to 
seize all property of a tangible nature, which prima facie 
belongs to the party in contempt ; and if the rights of third 
persons are involved in such property, they will be allowed to 
come in and prefer their claims, and be examined pro inter esse 
suo in the lands or goods sequestered, or they may apply for 
leave to briug an ejectment to recover their lands. 

If the defendant refuse to give up possession of an estate 
after a decree directing him so to do, the plaintiff may obtain 
an order of course for a torit of assistance to compel him ; 
and under 1 Wm. 4, c. 36 — Ru. 19, — where any party 
obstinately retains possession of lands, or other real property, 
after a writ of execution of a decree, or an order for delivery 
of possession has been duly served, and demand of possession 
made, and upon an affidavit of such service of the writ of 
execution, and of such demand made thereunder, and a 
refusal to comply therewith on the part of the person against 



(p) 3 Swans., Rep. 279, n. (a). 

{q) See also Marquis of Caermarthen v. Hawson, Ibid. 294. 
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whom the writ is issued, the party issuing it shall be at liberty 
to obtain the usual order of course for the writ of assistance 
to issue, and that the intermediate writs of attachment and 
injunction, further commanding the party to deliver posses- 
sion, or any other writ, shall be unnecessary. 

If it be necessary to enforce an order of the court against 
a person who is not a party to the record, he must be 
personally served with a copy of the order, limiting a time for 
the performance of the act required of him to be done ; then 
in default thereof, at the expiration of the time fixed he might 
stand committed, since an attachment, or a writ of execution, 
could only issue against one who is a party to the record. 
^ut by the 15th order 26th August, 1841, it is directed that 
every person not being a party in any cause who has obtained 
an order, or in whose favour an order shall have been made, 
shall be entitled to enforce obedience to such order, by the 
same process, as if he were a party to the cause ; and every 
person not being a party in any cause against whom obe- 
dience to any order of the court may be enforced, shall be 
liable to the same process for enforcing obedience to such 
order as if he were a party to the cause. And in case a 
person, refusing to comply with the decree or order of the 
court, be entitled to the privilege of parliament, such person 
cannot be attached or committed for disobedience or contempt, 
but must be proceeded against by an order for a sequestration 
nisi, which, on no cause being shown within the time limited 
by the order, is made absolute. 

In compelling the performance of a decree by a corporation, 
it is usual to issue a distringas, an alias distringas, and an 
alias pluries distringas, previous to the writ of sequestration, 
although in some cases this formality has been dispensed with, 
and instead of going through the whole line of process, a 
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aeqnestratioD nui has been ordered at the return of the first 
distringas (r). 

According to the strict rales of the common law, a married 
woman coold have no separate interest in property indepen- 
dent of her haeband, the qneen-consort only excepted ; bat 
the courts of Equity, sfter trusts hecame pretty well estab- 
Uahed, have fonnd means to relax the strictness of the 
common taw, by giving a married woman, through the inter- 
vention of a trustee, a power of charing or disposing of 
property limited to her sole and separate use, without the 
concnrrence of her husband. 

As an equitable consequence of this power, is the right 
which the court claims to enforce its decrees against a 
married woman, by awarding executioa against her propoty, 
as well personal as the rents and profits of her real estate ; 
but herein the court goes no farther ; it acts only in rem, but 
not t» personam, and therefore cannot attach her body, but 
will leave it where it was placed by the common law, vu., in 
the power of her husband. 



(t) Lowtoti V. Marqni* of Colchester, 3 Mer. 546. 
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CHAPTER XVIII. 



SOINO AND DBFBNDINO IN FORMA PAUPBRIS--C0ST8. 

A PBR80N sweariDg that he is not worth five pounds after all 
bia debts are paid, his wearing apparel, and that which forms 
the subject of the suit (provided it be not in his possession) 
only excepted, will be allowed to prosecute or defend his right 
without incurring the same degree of costs which all other 
suitors are liable to ; and for this purpose the person, whether 
plaintiff or defendant, upon a petition being presented to the 
Master of the Rolls, accompanied with an affidavit, together 
with counsel's certificate, that he has a just cause of suit, 
may obtain an order to sue or defend in forma pauperis, and 
the court will thereupon allow him counsel and a solicitor. 
But with respect to the certificate of counsel we must observe, 
that although it be required in the case of a plaintiff, it is 
considered unnecessary on behalf of a defendant pauper. 

After a person is admitted to sue as a pauper, no fee or 
reward must be taken of such party by any counsel or 
attorney, nor any contract or agreement be made for any 
recompense or reward afterwards, under pain of the dis- 
pleasure of the court : neither may they refuse their assistance 
to the pauper, unless they can satisfy the court that they have 
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good reason for their forbearance : but this privilege does not 
exempt him from paying for the labour of writing (a). 

The affidavit of the suitor's poverty must be made by 
himself, and not a third person (b); and the affidavit of a 
defendant, that he is not worth more than five pounds, except 
the matter in question, will not entitle him to defend in forma 
pauperis, when he appears to be in possession of land which 
forms the subject of litigation (c). 

A person suing as a pauper can only do so in his own 
right ; because the indulgence intended to poor persons, not 
of ability to sue for their rights by admitting them to prose- 
cute their suits as paupers, extends only to persons suing in 
their own rights, and not in autre droit as an executor or 
administrator (d), but a guardian appointed under statute 1, 
Wm. 4, c. 36 — R. 9, confined for contempt, being an idiot, 
lunatic, or non compos mentis, may, under the discretion of the 
court, defend in forma pauperis. 

If a pauper file an improper bill he may be committed, and 
the court will order him to be dispaupered where his conduct 
has been gross and vexatious (e); and if after having com- 
menced the suit as a pauper, he becomes of ability to sue, the 
court will order him to be dispaupered ; so also, if it appear 
that he is in the possession of such property that he ought 
not to sue in forma pauperis, as where he is in possession and 
receives the rents of the lands in question, — although the 
defendant may be entitled to take possession under a verdict 
at law. But a charity fund raised for the purpose of enabling 



(a) Beam. Ord. Ch. 215 & 216. 

(b) 1 Dick. 136; Wilkinson v. Belcher, 2 Bro. C. C. 272. 

(c) Spencer v. Bryant, 1 1 Ves. 49. 

(d) Paradice v. ^hepherd, 1 Dick. 136. 

(e) Pearson t?. Belcher, 4 Ves. 629; Wagner v. Mears, 3 Sim. 127. 
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a pauper to conduct his 8uit, is not a ground for dispaupering 
him (/). 

A party suing or defending in forma pauperis will only be 
aUowed what are termed pauper costs, viz. so much as he 
is proved, upon oath before the master, to have been out of 
pocket (g) ; but there are some cases where they will be taxed 
as tUves costs, t. e. as the costs of a party not suing in forma 
pauperis. 

Lord E^don, in the case of Rattray v, George (A), in 
giving his opinion upon the matters of pauper and dives costs, 
considers that there was no fixed rule upon the subject, but 
that it was discretionary in the court according to the merits 
of the case. Thus, where the defendant put in an answer to 
a pauper's bill, which answer was reported impertinent, he 
decided that the costs of expunging the impertinence should 
be taxed as dives costs, and when taxed to be paid into court ; 
so when a plea and demurrer was put in to a pauper plaintiff's 
bill, which was overruled, the court ordered the costs to be 
taxed against the defendant as dives costs, upon the principle 
that'the counsel and solicitor do not give their labour to the 
adverse party, but to the pauper (t). 



Although the court of Chancery exercises its discretion in 
awarding costs, yet there are certain rules and principles by 
which its decisions are governed in respect of them. 

The jurisdiction of the court in giving costs appears to be 
derived from the 17 st. Ric. 2. c. 6; and in the exercise of 
its power to decree costs, it has respect not only to the 
different kind of suits, but also to the claims of certain 



(/) 16 Ves. 407. (g) 2 Eq. Ca. Abr. 633. 

{h) 16 Ves, 282. (i) 1 Eq, Ca. Abr. 125. 
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individuals who may happen to fill responsible and gratuitoas 
characters. 

As a certain amount of expenses must necessarily be the 
result in all kinds of litigation, the main object of the court is 
the proper adjustment of such expenses, as to make them fiall 
on the party who appears in justice and morahty bound to 
discharge them. And thus the court of Equity is said to have 
adopted two general principles in giving or withholding 
costs ; the remuneration of the successful party, and the punish- 
ment of the party who fails in the suit ; although these terms 
must not always be understood in their strict and ordinary 
sense; for notwithstanding the principle of punishment may 
in some instances appear to be the main object, and that of 
remuneration to others, they are in most cases but relative 
terms, the one involving in itself the consequences of the 
other. For example, a mortgagee files his bill of foreclosure ; 
now although in ordinary cases he is allowed his costs, yet if 
he misconduct himself in the progress of the suit, or sets up 
a groundless defence, he is deprived of them ; in the former 
instance re-payment is the chief object ; in the latter, punish- 
ment, without regard either to the punishment or remuneration 
of the defendant, the mortgagor, although he (without its 
being the main object of the court) would be affected in 
respect to costs, as a necessary consequence of the conduct or 
misconduct of the mortgagee; in other words, he would 
necessarily be benefitted in a pecuniary sense, equal to the 
amount of such costs (j). Again, the general rule respecting 
trustees is, that they, conducting themselves fairly, shall be 
entitled to their costs ; yet, where a trustee has been guilty c^ 
fraud, or vexatious conduct, or otherwise misbehaves himself. 



(J) Beames on Cos. Intr.; Moore t?. Painter, Rolls Ct., July 5, 1842. 
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he shall pay coBts (k) ; on the one hand the remunerative 
principle comes into operation, on the other the punitory 
principle, both in the strictest sense of the word. In another 
case, where a trustee had sold out stock and purchased land 
with the produce, and even though the court went so far 
as to observe that the breach of trust did not discredit him, as 
he thought he might lay it out upon land, yet decreed him to 
replace the stock in such a manner as not to gain by the 
transaction, and to pay costs (/). 

It will therefore be seen from these two examples, that, 
although the court may order costs to be paid by a party, yet it 
does not always follow that they are paid upon the strict 
punitory principle ; for the trustee in the latter instance could 
not be fixed with the imputation of a moral wrong. 

Also, when the principle of remuneration or punishment 
would no longer, with any semblance of justice or reason, be 
applicable, equity will refrain from adopting it ; and will not 
allow one party costs to the prejudice of another, but, to speak 
more technically, each party would be ordered to pay his own 
costs. As in a suit for partition, which is generally considered 
to be for the benefit of all parties (m), no costs are given 
until the commission, and then the costs of issuing, executing, 
and confirming the commission, are borne by the parties in 
proportion to the value of their respective interests, and no costs 
are allowed of the subsequent proceedings (n). So also, when 



(*) Henley r. PhUlips, 2 Atk. 48; Lowson v. Copeland, 2 Bro. C. C. 
166; Buxton v. Buxton, 1 My. & C. 40; Thorby v. Yeats, V. C. K. 
Bruce*8 Ct. Mar. 19. 1842. 

(0 Earl Powlett v. Herbert, 1 Ves. jun. 297. 

(m) See argu«. in Metcalf v. Beckwith, 2 P. W. 377. 

(n) Agar v. Fairftax, 17 Ves. 633 & Seq. 
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a purchaser in a suit for specific performance of the contract, 
has raised such an ohjection to the title as to form the subject 
of a reasonable doubt, even in the mind of the court, which 
made it a fair contest down to the hearing, — in this case* 
although the objection be overruled, yet it will be without 
costs (o). 

When costs are awarded by the court, they are either as 
between |?ar/y and party, or as between solicitor and client, the 
costs in the latter case being given in greater proportion than 
those in the former. 

When ** costs,** simply speaking, are directed to be paid, it 
signifies costs as between party and party, except in a fore- 
closure or redemption-suit, when the mortgagee is entitled to 
costs equally liberal with those denominated " costs as between 
solicitor and client." 

Costs as between party and party may be defined as those 
which one litigant party is usually ordered to pay to another ; 
those between soUcitor and client are such as each litigant 
party would on taxation be bound to pay to his own solicitor. 

Costs as between party and party are generally given where 
the rights of all parties are adverse. Costs as between 
solicitor and client are ordered in cases where the respective 
parties are interested in one common fund, in proportions to be 
determined by the court, or to trustees or executors in suits 
for the administration of estates. 

Although the court of Chancery under and by virtue of the 
St. 17 Ric. 2. before noticed, is empowered to award costs 
according to its own discretion, yet they must in genera 
be paid by the unsuccessful party, unless he can show the 
existence of circumstances sufficient to induce the court to 



(o) Cox V. Chamberlain; 4 Yes. 631 ; Aislabie v. Rice, 3 Madd. 260. 
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withhold them (p), and in the exercise of its discretion it will 
also, according to the jastice of the case, either apportion the 
costs between the several parties, or throw them upon 
particular estates or funds (q). 

Where a bill is filed by a legatee for the payment of his 
legacy, he will not be allowed his costs out of the testator's 
estate, notwithstanding there is ambiguity in the will ; but if 
the ambiguity rendered it necessary to file a bill in respect of 
the legacy, the costs will be directed to be paid out of the 
assets of the testator ; as where a bill was brought to secure 
and have the benefit of a contingent interest devised over (r). 
The costs of instituting an inquiry respecting a specific legacy 
will be ordered to be paid out of the testator's estate, and the 
reason assigned is, that it would otherwise abridge the specific 
legacy (s). 

In a suit for an account, the unsuccessful party will in 
general be decreed to pay costs; unless the accounts be 
intricate and doubtful, and the party had a reasonable ground 
for requiring an investigation, in which case there will be no 
costs on either side (t). 

The court having directed an issue, the party in whose 
favour it is found, is generally allowed the costs of trying it. 
But it is otherwise in the case of an heir at law, who, where a 
bill is filed against him to have the trusts of the will carried 
into execution, and an issue to try the validity of the will. 



(p) Vancouver v. Bliss, 11 Ves. 458. 
{q) Besevi v. Serra, 14 Ves. 813. 
(r) Studholme v, Hodgson, 3 P. W. 303. 
(s) Nesbett v, Murray, 5 Ves. 149. 
(t) Pitt V. Page, 1 P. C. Ca. 126, 6 Vin. Ab. 332, 366, 2 Eq. Ca. Ab. 
237, S. C. ; Willis v. Block, 4 Russ. 170. 
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is allowed his costs, although the issae be found for the 
devisee. If, however, the heir does not depend solely upon his 
common law rights, but sets up the insanity of the testator, 
and fiedls, he shall not have his costs, although they will not be 
given against him. The court of which the heir at law is a 
favourite, thus interferes on his behalf, by reason of the fraO 
and imperfect mode of examining into facts, and considers 
that the heir has a right ex debito justitue, upon being brought 
in a court of Chancery in order that a will may be established 
against him, to demand an issue to see whetiier he be disin- 
herited or not (t<). But the court in such cases will exercise 
a discretion ; therefore it has been held that an heir at law 
defending in forma pauperis in a suit to establish a will, was 
under the circumstances entitled only to pauper costs (t;)« 

Neither an infemt nor feme covert, who sue by their next 
Mend, are liable to costs ; but the next Mend who improperly 
institutes the suit on their behalf is liable to pay the costs. 
But, where a suit has been commenced on behalf of an infant, 
and he proceeds with the suit after he has arrived at the age 
of twenty-one years, he makes himself liable for the whole 
costs (w). 

In the case of a trustee and next Mend, against whom no 
improper conduct can be alleged, although usually they are 
allowed their costs as between party and party, yet the court 
will go farther when a trustee, in the fair execution of his 
trust, has expended money, by reasonably and properly taking 
opinions, and procuring directions that are necessary for the 
due execution of his trust ; in such, and the like cases, he is 



(u) White V. Wason, 13 Ves. 91. 

(v) Stafford v. Higginbotham, 2 Keen, 147. 

(w) 1 Str. 708. 
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not only entitled to his costs, bat also to his charges and 
expenses, under the head of just allowances. And, in the 
case of an infant, as he himself cannot incur charges and 
expenses, lord Eldon thought that the next friend ought to be 
allowed them under just allowances, for otherwise, persons 
would deUberate before they accept that office, were the next 
friend to be at the whole expense of the infant beyond his 
costs (s). 

The same doctrine was also recognized in an earlier 
case (y), for, although upon an application to the court that 
certain expenses should be repaid, under the head of just 
allowances, lord Thurlow, looking at the circumstances, said 
he could not make the order for fear of the precedent, yet, as 
the mother of the infant would have been allowed her costs 
under the head of just allowances, if she had been an account- 
ing party (for example, a receiver), and had paid an agent 
whom she employed to collect the rents, he would put it in 
the same shape, and allow the payment of the expenses 
incurred as a payment made by the mother. And, in another 
case (z), when the master had reported the bill to have been 
a proper one, the prochein ami of an infant was allowed his 
costs, notwithstanding the bill was in its result dismissed with 
costs, there having been no laches or misbehaviour in carrying 
on the suit. 

Although a relator be made a necessary party to an infor- 
mation and bill, respecting a charity fund, in order that there 
may be some one to answer the costs in case the information 
be improperly filed, yet, generally, if persons in this office 



(a?) Fearnes v. Young, 10 Ves. 184. 
(y) Stewart v. Hoare, 2 Bro. C. C. 263. 
(z) Taner v. Iver, 2 Yes. sen. 465. 
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condact themselves properly, or have been the means of 
benefiting the charity, they will be allowed their costs (a). 
And, where a question arose respecting the residue bequeathed 
by will to charitable purposes, the costs of all parties, the 
next-of-kin, the executor, and the Attorney-General, were 
directed to be paid out of the fund, as between solicitor and 
client (b). In cases of charitable bequests also, the heir-at- 
law, " not having made an improper point," has been 
permitted to have his costs as between solicitor and client (c). 

The court of Ekjuity, in exempting from costs guardians, 
trustees, and executors, as well as others who voluntarily take 
upon themselves the onerous responsibilities attached to their 
fiduciary character, when in ordinary circumstances, they 
would have to pay the costs, or in directing their costs to be 
paid out of the estate in their hands when in any other 
capacity, they would not be entitled to costs, have proceeded 
purely upon the principle of remuneration ; since, if the court 
did not interfere to compel persons not in a position to assert 
their own rights, and who are incapable of instituting 
proceedings for themselves, to discharge a duty towards 
others who have voluntarily undertaken their cause, and 
which in conscience they are bound to perform, in return for 
such gratuitous interference, few persons would be found 
willing to yield any assistance to others in a cause, however 
worthy, which, in the result, might expose them to a certain 
loss, without the least chance of any benefit resulting to 
themselves. 

Although, in some instances, the amount of costs is ascer- 



(a) Att.-GeA. v, the Brewer's Co., 1 P. W. 376 ; Osborne r. Binne, 
7 Ve». 424. 

(b) Moggridge v. Thackwell, 7 Ves. 36. 

(c) Curie v. Pye, 17 Ves. 462. 
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tained and awarded according to the established and fixed 
practice of the court, yet the costs of a suit are generally 
ascertained by the taxing master, and when his certificate of 
the amount of costs is filed they are recoverable by a sabpoena 
and attachment ; and now by a fi, fa,, ca. sa„ and elegit, if 
directed to be paid by and to a party on the record; but, 
unless they had been recoverable by and from a party to the 
record, a special application most have been made to the 
court, instead of issuing a subpoena for that purpose (d) ; as 
where a witness, during his examination, demurred to a 
certain interrogatory, the demurrer having been overruled, it 
was said that a subpoena for costs could not issue, because 
they were not under lord Clarendon's orders, which relate 
only to demurrers between parties. But, by the 16th Order, 
26th August, 1841, every person not being a party in any 
cause who has obtained an order, or in whose favour an order 
shall have been made, shall be entitled to enforce obedience to 
such order by the same process, as if he were a party to the 
cause ; and every person, not being a party in any cause, 
against whom obedience to any order of the court may be 
enforced, shall be liable to the same process for enforcing 
obedience to such order as if he were a party to the cause. 

If a party, who by a decree is directed personally to pay 
the costs, dies before taxation, and there remains nothing else 
to be done under such decree, the obligation to pay the costs 
dies with him, since the court will not allow a suit to be 
revived for the sake of costs alone (e) ; although they have 
been actually awarded before the suit became abated ; nor can 
such costs be taxed pending the abatement ; they are, therefore, 
lost to the party to whom they have been awarded, — which 



(d) Vailiant v. Dodomede, 2 Atk. 692. (e) 1 Dick. 16. 
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rule is generally admitted to be much complained of (/). 
But, if the costs were actually taxed before the party's death, 
which would thus render them in the nature of liquidated 
damages, or there remained, in addition to the payment of 
costs, any thing further to be executed in the decree, which 
would in itself require a bill of revivor to complete it, in such 
case, notwithstanding the party dies before taxation, the suit 
may be revived for costs ; which lord Hardwicke, in the case 
of Kemp V. Mackrell (g), said, he always held to be a hard 
rule, and a very nice distinction, since the right to costs is 
the same before taxation as after, only the quantum has not 
been ascertained. 

If a client wishes to have his solicitor's bill taxed, and to 
compel him to give up deeds, papers, memoranda, &c., which 
he, as solicitor, holds in his custody, he may obtain an order 
for that purpose, by petition or motion, giving in the mean time 
an undertaking to pay what shall appear due from him upon 
taxation. But when they come into the solicitor's hands, in 
any other manner than in the way of business, that party 
must have recourse to his action (A). But should the client, 
having obtained the above order, afterwards die, his repre- 
sentative, for the purpose of receiving the same, must give the 
like undertaking to pay. 



We have thus taken a general survey of the proceedings in 
a court of Chancery, from the commencement to the termina- 
tion of a suit, during the progress of which the student 
cannot but have observed, by reason of the narrow limits 



(/) Lee V. Lee, 1 Hare, 617 ; Law Jour. N. S. 26. (g) 2 Atk. 114. 

{h) Lawson v, Dickinson, 8 Mod. 306; Strong v. How, 8 Mod. 899. 
See in Re Murray, 1 Russ. 519 ; also in Re Rice, 2 Keen, 181. 
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afforded for the consideration of the subject, that most of the 

chapters have been treated with a necessary brevity. Bat 

although we must acknowledge that many of the topics, if 

exclusively discussed, would in themselves furnish materials 

for several volumes, yet, it is presumed, that by an attentive 

perusal of these few pages submitted to the student's notice, 

he will be enabled so far to master the leading features of a 

suit in Equity, as not to feel bewildered, while engaged in the 

innumerable points of detail that are more or less incidental 

to every stage of the proceedings, but which are beyond the 

design and compass of these pages to anticipate, since many 

of them are only to be acquired by actual practice and 

long-tried experience. 

There will, however, be seen as well in this, as in every 

other treatise on equity jurisprudence, sufficient to correct 

the erroneous idea, too often entertained by the vulgar 

and uninitiated, in regard to the lax and uncertain principles 

that regulate the decisions of our judges in the court of 

Chancery, as being left to the forwn canscientue of the person 

who happens at the time to be the presiding genius of 

the court ; a notion acquired, perhaps, by the intelligent and 

learned either from their own abstract speculations upon the 

subject, a too exclusive consideration of the systems of 

Roman jurisprudence, or of every other coimtry except their 

own, and a notion generated among the vulgar, either from 

their proneness to lay hold by the wrong handle of whatever 

pertains to law and lawyers, or, what is most probable, from 

no consideration at all. The reader, however, as he carefully 

traces the history of the rise and progress of our courts of 

Chancery, from the time of the " Father of Equity," lord 

Nottingham, up to the present moment, and marks the 

analogy so frequently upheld between the Equity and 

Common Law Courts, will observe the jealousy with which 

n2 
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our great lawyers have adhered, as much as possible, to the 
broad and well-trodden paths of the old Common Law; he 
will discover, moreover, that in the administration of the 
equitable jurisdiction, the Chancellor himself, so feu* from 
being left to decide according to what he may deem reason- 
able in reference to the circumstances of each particular case, 
is tied down to certain fixed principles contained in the 
decisions of his predecessors, and as seen in the voluminous 
reports which have been transmitted to us, in an unbroken 
series, from the days of Vernon to our own. In Bishop 
Burnet's life of Sir Matthew Hale, we are tdd that this 
eminent judge ''did look upon Equity as a part of the 
Common Law, and one of the grounds of it ; and, therefore, 
as near as he could, he did always reduce it to certain roles 
and principles, that men might study it as a science, and not 
think the administration of it had any think arbitrary in it." 
So that the courts of Chancery, which at first sight appear to 
be repugnant to our ^vourite notions of the Common Law, 
have, by the sound intelligence, and the unwearied exertions 
of those clear and master-minds that have successively 
occupied the woolsack, and rendered their names illustrioos 
for talent and integrity, mutually co-operated to fix our 
equitable tribunal on such a basis, as to meet the exigencies 
which are perpetually arising to a nation like our own, 
boasting of its civil rights, its unrivalled commerce, and its 
constitutional freedom. 
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INDEX. 



AcciDBNTi and mistake, relieved against in a court of Equity, 14. 

Account, why recognized in equity, 21. 

in what cases a bill for account may be filed, 22. 

not cognizable in equity, where cai>able of proof, and a matter of 

«ef-o/fatlaw, 28. 
account of partnership transactions the subject of a court of 

Equity, 24. 
stale demand, why not relieved in equity, 26. 
stated account not to be unravelled, unless where fraud appears, 26. 

Agrbbmbntb, specific performance of, 81. 

what the court requires in specifically performing agreements, 85. 
parol agreements, in what cases enforced, notwithstanding the 

statute of frauds, 86. 
when the defendant may insist upon the statute, 88. 
case in which laches will prevent a specific performance, 90. 

Ambndmbnt of plaintiff's bill not allowed after replication, except 
under circumstances, 207. 

Answer, attachment for want of, 160. 

process of attachment for want of an answer, similar to that for 

want of appearance, 160. 
when considered as sealed, 160. 
answer, the most usual ground of defence, 188. 
exceptions to answer, 188. 
when answer deemed impertinent, 190. 
effect of 16th and 17th Orders, 26th August, 1841, 191. 
when taken by commissioners, 192. 
answer of peers, quakers, corporations ai^gregate, foreigners, and 

infants, 194. 

Appeal, petition, from whom obtained, 247. 

Appearance of defendant, 157. 
want of, 145. 

6th and 7th Orders, 26th August, 1841, 149. 
Orders, 26th August, 1841, and 8th May, 1815, 157. 

n3 
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Assets, real and personal, administration of, 112. 

Assistance, writ of, 267. 

Attachmbnt, 146. 

when considered as sealed, 146. 

effect of sealing it on the day when appearance is entered, 146. 

irregular if sealed before defendant is in contempt, 1 Wm. 4, 

C.36, 146. 
when returnable, 147. 
contempts, four sorts, 147. 
sheriff's return of attachment, 148. 

taking the bill pro confesso^ under 1 Wm. 4, c. 36, § 8, 150. 
in cases of married women, infants, persons of unsound mind, 

corporations, 155, 156. 

Attorney, when at liberty to treat for his client's property, 32. 
Auctioneer, how regarded, 30. 

Bill, EnglUhj why so called, 109. 
different parts of, 112. 
yarious kinds of bills, 125. 
praying relief,— not praying relief, 125. 
interpleader, 126. 
certiorari, 126. 
discovery, 127. 

to perpetuate the testimony of witnesses, 129. 
supplemental bill, 190. 
49th Order, Aug. 26th, 1841, 131. 
bill of revivor, 132. 
— — — and supplement, 133. 
original bill in the nature of a bill of revivor, 134. 

of a supplemental bill, 134. 

cross bill, 134. 

bill of review, 136. 

— in the nature of a bill of review, 137. 
to impeach a decree obtained by fraud, 138. 
to suspend the operation of decree, 138. 

to carry a decree into execution, 138. 

in the nature of a bill of revivor, 138. 

original bill in the nature of a supplemental bill, 139. 

Caveat against a decree, effect of, 236. 

must bo entered with the secretary of decrees and injunctions, 236. 

Commission to examine witnesses, 215. 

Conveyances, voluntary, when 'set aside in equity, 65. 

Copyholds, defective, surrender of, supplied in equity, 16. 

Copyright, 52. 

Costs, 257 and seq. 

Decree, nUi and final, how altered by 44 Ord. 26 Aug. 1841, 229. 
when binding on an infant, 230. 
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minutes of decree, 383. 

settling and drawing up of minutes, 833. 

passing and entering minutes, 833. 

enrolment, effect of, 838. 

when a decree is not signed and enrolled, a supplemental biU in 
the nature of a bill cf review may be brought; or, when there 
is error apparent, a petition of rehearing, 837. 

interlocutory, reference thereupon to the master, 340. 

against a married woman, 854. 

Dbbd, loss of, supplied in equity, 14. 

Defence to a bill, different modes of, 168. 

Demurrer, where any objection apparent arises on the bill, 168. 
principal grounds of demurrer, 169. 
to discovery only, will not hold for want of parties, 175. 
defendant cannot demur to discovery only, unless also to relief, 175. 
speaking demurrer, 175. 

demurrer must be drawn and signed by counsel, 175. 
defendant cannot demur after obtaining an order for time, 176. 

Disclaimer, when resorted to by defendant, 197. 
put in upon oath of defendant, 197. 
when inconsistent with answer, answer is preferred, 198. 

Election, 65. 

Equity, court of, at Rome, Scotland, and England, 8. 
definition of, by Aristotle, 4. 

Examination de bene esse, when allowed, 129. 

Exceptions to answer, 190. 

for scandal and impertinence, 190. 

plaintiff allowed six weeks to file exceptions, by the XYI. Order, 

8th May, 1845, Art. 88. 
master's report, exceptions thereto, 803, 846, 848. 

Fraud in equity, recognized only in a civil, not a criminal point of 

view, 88. 
object of a court of Equity with respect to fraud ; — 1, To prevent 

fraud ; 8, To redress fraud, 88. 
fraud, definition of, 60. 

in obtaining a will, not cognizable in equity, 61. 

general rules respecting fraud, 68. 

suggestio falsi, 63. 

suppressio veri, when relieved against in equity, 63. 

inadequacy of consideration, when deemed fraudulent, 64. 

ground of setting it aside, 64. 

Guardian forbidden to treat for the property of his ward, 34. 

Hearing, setting cause down for, 886. 

certificate of the Clerk of Records and Writs, as to regularity of 

mesne process, before setting down the cause for hearing, 886. 
consent, and short causes, 887. 
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Ignorantia juriSf in what manner understood, 20. 

Inadequacy of consideration, 63. 

Infants, whether the care of, belongs to the sovereign as parens 
patricB, 68. 

must become wards of court to entitle them to its aid, 69. 
in what cases the court will remove a man's infant children 

from his custody, 70. 
3 & 3 Vic. c. 54, giving the mother power over her infant within 

seven years of age, 71. 
purposes (or which the court exercises its jurisdiction with 

respect to infants, 72. 
power of a father, under the st. 12 Car. 2. c. 24, to appoint a 

guardian over his infant children, by testamentary dispo- 
sition, 72. 
testamentary guardian cannot be appointed by a mother, 72. 
practice of the court with regard to maintenance of infants, 75. 
marriage of infant ward, 76. 
contempt of marrying an infant ward without consent of the 

court, 77. 
infant, when constructive trustee, 1 Wm. 4. c. 60, and 2 & 3 

Vic. c. 26, relating thereto, 78. 

Injunctions, in what cases applied for, 36. 
are comnwny 36. 
or special, 36. 
how dissolved — 1. the common, 40. 

2. the special, 42. 
to stay waste, 43. 

to restrain the infringement of patents, 45. 
of copyright, 47. 

not granted where an action at law cannot be maintained, 49. 
fair and honk fidS abridgment allowed, 50. 
private letters restrained by, 50. 
musical compositions, 50. 
negotiable securities before they become due, 53. 
nuisances, 54. 

Interest at law and in equity, difference between, 91. 

Interpleader, bill of, when resorted to, 57. 

Interrogatories to a witness when leading will be suppressed, 222. 

JuDOMBNT, subpoena to hear, 226. 

Jurisdiction, common law belongs to the court of Chancery, 9. 
Chancellor's power in choosing Cursitors, 10. 
petty bag office, 10. 
delegates, court of, until 2 & 3 Wm. 4. c. 92, k 3 & 4 Wm. 4. 

c. 41, 11. 
review, commissioners of, until 2 & 3 Wm. 4, 11. 
bankruptcy, how limited in, by 1 & 2 Wm. 4. c. 5G, 12. 
specially delegated, 12. 
equitable, 13. 
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Law, issue at, 239. 

Letter missive, instead of a subpoena, must be served on a defendant 

being a peer, 154. 
Lis pendens, effect of, 156. 
Livery of seisin, want of, supplied in equity, 15. 

Maimtbnancb of infant wards, 75. 

Marriage of infant wards, 76. 

Marriage settlements, mistake in execution of, rectified by a court of 

Equity, 17. 
Masters in Chancery, matters referred to them, 255. 
Minutes of decree, 232. 
Mistake in contract, for valuable consideration, remedied in equity, 15. 

Ne exeat regno (writ of), 132. 
Nemo bis vexari, Sec. 65. 
Nuisances, ptibli4i and private, 54. 

public nuisance, in what manner prevented, 54. 

privaite, 56. 

Objections ^o master's report, 246. 

OppicB, master's business conducted therein, by warrants, 242. 

Parties to a suit, 121. 

Parties, their right to attend in the master's office, 244. 

Patents, different practice of the court in relation to an ancient and 

recent patent, 46. 
Pauper and dives costs, 257. 
Pauperis, suing in forma, 255. 
Peace, bill of, for what purpose used, 57. 
Petition of review, 248. 

Plea, nature of, 177. „ . ^ i «« 

used when the objection to plaintiff's bill is not apparent, 177. 

principal grounds of a plea, 178, and seq. 
Powei-8, defect in execution of, supplied in a court of Equity, 16. 
Principle, there cannot be a patent for, 46. 
Publication, passing of, 224. 
Purpresture, what, 56. 

Quia timet, bill of, under what circumstances filed, 69. 

Receiver, 129. 
Rehearing, petition of, 233. 
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Replication, when used, 210. 

within what time after answer, 210. 

Rbpost of the master, titling and signing the same ; objections and 
exceptions thereto, filing and confirming the report, 245. 

Review, hill of after decree, 236. 

Sbqubstsation nisi and absolute , in case of peers and members of 
parliament, 253. 
under a decree in pursuance of 1 Wm. 4. c. 36, 249. 
from what time a commission of sequestration is binding, 251. 

Specific performance of agreement, 81. 

principles of equity relating thereto, 81, and seq, 

SuBPCBNA, what, 140. 

Orders, April 3rd, 1838; 21 st December, 1833; and XVI. 8th 

May, 1845, 142, 143. 
fresh subpoena, when issued, 142. 
return of subpoena, 143. 
in the case of a peer, a letter missive, 143. 
service on a Sunday, irregular, 144. 
to appear when defendant lives in the country, 157. 

Suits on behalf of the crown, by whom instituted, 108. 

bodies politic and corporate, 109. 

feme covert , in what cases she may sue and defend without her 
husband, 109. 

infants and lunatics, 110. 

parties to a suit, 121. 

all parties interested must join, 121. 

exceptions to the rule. 122. 

all the partners must Join in a bill for a dissolution of part- 
nership, 123. 

Attorney-General, a party to a suit relating to charitable 
funds, 123. 

Trustbbs, why not allowed to be purchasers of trust estates, 34. 

trustee for the sale of an infant's estate becoming purchaser, 29. 
when an infant is constructive trustee, 78. 
responsibilities of trustees, 101. 

Trusts unknown to the common law, 101. 

difference between trusts and uses at common law, 93. 

origin of uses and trusts, 94 and seq. 

statute of uses, 27 Hen. 8, c. 10, and its effects, 95. 

different interests in land, in respect of uses and trusts, 96. 

definition of trusts, 97. 

trusts are either express or implied^ 98. 

Warrants, proceedings in the master's office conducted by them,. 242. 

Waste, voluntary and permissive, 43. 

in whom punishable at common law, 43. 

in what kind of property may waste be committed, 45. 
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Will, error on the face of it, remedied in equity, 16. 

Witnesses, examination of, how efifbcted, 211. 

peer, answering as a witness to intorrogatories examined on 
oath, 211. 

difference between competency and credibility of witnesses, 212. 

passing publication by the clerk of the Records and Writs, 
or examiner, 224. 

period limited for passing publication may be enlarged, 225. 

publication of depositions taken de bene esse cannot take place 
until after the death of the person examined, 225. 

commission to examine witnesses when the parties reside in the 
country or abroad, 215. 

oath to be taken by commissioners preyious executing com- 
mission, 217. 

return of commission, 218. 

17th Order, 23rd November, 1831, 218. 

subpoena ad testificandum, when witnesses are unwilling to 
attend, 221. 

consequences of not attending thereon, 221. 

witness must sign his examination, 222. 

Writ of assistance, 252. 

notice by commissioners as to the time and place of examination, 

223. 
proceedings by commissioners when time is not sufficient, 223. 
sealing up commission, transmitting same to clerk of Records and 

Writs under Orders CIX. 8th May, 1845, 223. 
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